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POWER TOOLS: USING MUNICIPAL
SETTING DESIGNATIONS AND THE DRY
CLEANER REMEDIATION PROGRAM
TO ADDRESS CONTAMINATED
PROPERTY IN TEXAS!

I. INTRODUCTION

Where a property is, or is suspected to be,
impacted by environmental contamination,
uncertainties regarding liability exposure, cleanup
costs, potential disruption to business operations, and
property valuation often create concerns for property
owners, as well as potential purchasers, developers,
lenders and others.  Various “tools” have been
developed to reduce these uncertainties associated with
contaminated properties (commonly referred to as
“brownfields”). The tools used for managing
environmental loss exposures come in numerous
forms, including risk-based cleanup standards, Federal
and State programs offering protection from
governmental liability, contractual risk allotment,
environmental insurance, and deal structuring.

Two additional statutory tools were adopted for
use in Texas by the State Legislature in 2003:
Municipal Setting Designations (“MSDs”) and the Dry
Cleaner Remediation Program (“DCRP”).  These
statutory programs utilize different approaches:

a.  An MSD can make it quicker and less costly
to obtain regulatory closure from the Texas
Commission on Environmental Quality
(“TCEQ”) for a contaminated site.

b. The DCRP shifts the obligation for cleanup
of solvents from dry cleaning operations to
the State of Texas, payable out of a State
fund.

Compared with the existing remediation tools, the
MSD and DCRP can be considered “power tools”
since they can provide a mechanism for arriving at an
exit strategy for a contaminated property more quickly
and with more certainty and less cost. This paper
considers how these tools can be of practical benefit
both to current property owners and to purchasers,
developers and lenders in connection with a transaction
involving a brownfield property.

1. MUNICIPAL SETTING DESIGNATIONS - A
NEW PARADIGM FOR REACHING
REGULATORY CLOSURE

A. Background
The Municipal Setting Designation is not a stand-

alone regulatory fix for a contaminated property. An

MSD does not substitute for a Certificate of

Completion (“COC”) under the Texas Voluntary

Cleanup Program (“VCP”) or a no further action
determination under one of the other Texas
remediation programs, such as TCEQ’s Corrective
Action Program or Petroleum Storage Tank Program.
Rather, it is intended to be used as a component part of
the State’s regulatory closure process. Because the
VCP is generally considered to be the regulatory
closure program preferred by the real estate market,
this paper will focus on how the MSD works in the
context of the VCP.

1. MSD and VCP

The VCP is intended to provide incentive to
remediate contaminated property by removing liability
of future landowners and lenders.? When the necessary
investigation and appropriate response actions with
respect to a site have been completed and a COC is
issued by TCEQ, future owners, operators, and lenders
are released (subject to limited exceptions) from
liability to the State of Texas with respect to cleanup of
contamination present at the site covered by the COC
at the time the COC was issued.®>  Prospective
purchasers of contaminated sites that become
applicants under the VCP prior to taking ownership of
the property will also be released from liability upon
TCEQ’s subsequent issuance of a COC.*

2. Texas Risk Reduction Program

Texas Risk Reduction Program (“TRRP”) is
TCEQ’s “cleanup cookbook” for Texas remediation
projects. The detailed TRRP regulations,® and
extensive accompanying guidance issued by TCEQ,
provide a comprehensive risk-based approach for
assessing and  responding to  environmental
contamination. TRRP requires persons addressing
environmental contamination to perform a series of
activities with respect to a site. Those activities
include:

a. Conducting an affected property assessment,
classifying groundwater, determining land
use, and notifying affected offsite property
OWners;

b. Determining critical protective concentration
levels for the affected environmental media
(e.g., soil, groundwater, surface water) and
potential exposure pathways (e.g. dermal
exposure to soil, human ingestion of
groundwater, ecological receptors);

c. Preparing an Affected Property Assessment
Report (“APAR™) which sets out in detail the
information noted above, along with a
significant amount of other site-related
information called for by TRRP;
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d. Developing a Response Action Plan that
describes how the proposed response
objectives will be met; and

e. Preparing and submitting to TCEQ following
completion of response actions, a Response
Action Completion Report.®

A complete delineation of the lateral and vertical
extent of impacts to affected media above TRRP
Protective Concentration Levels (“PCLs”) for
“chemicals of concern” is generally required as part of
the APAR. Typically the most stringent PCLs for
contaminants in soil and groundwater are based
directly or indirectly on Federal drinking water
standards. Delineation will many times be the most
costly and time-consuming component of the TRRP
process.

The Legislature created the Municipal Setting
Designation as a legislative amendment of the
regulatory provisions established by TCEQ in their
TRRP standards. It can provide particular relief from
the factor typically responsible for the greatest amount
of cost and time in addressing environmental impacts
at a contaminated site — potential human consumption
of contaminated groundwater — where conditions
indicate that human consumption of affected
groundwater cannot be reasonably anticipated. With
an MSD, persons addressing impacted property may be
subject to less stringent soil and groundwater
assessment and cleanup requirements than would
otherwise be required under TRRP.

B. The Municipal Setting Designation

H.B. 3152 (effective September 1, 2003)’
authorized the creation of MSDs in Chapter 361,
Subchapter W of the Texas Solid Waste Disposal Act.?
As adopted, the statute required two criteria for
eligibility:

a. A public drinking water supply system exists
which is capable of supplying drinking water
to the MSD property and property within %2
mile of the MSD Property; and

b. The property is within the corporate city
limits or extraterritorial jurisdiction of a
municipality with a population of at least
20,000.°

The second eligibility criteria was eliminated by
H.B. 2018, which was passed by the 80" Legislature
and signed by the Governor on May 25, 2007, allowing
for wider utilization of MSDs in Texas.

An MSD is a specified geographic area that is
certified by the TCEQ pursuant to an application by a
property owner, municipality, or others. The
boundaries of an MSD will usually be identical to the

boundaries of the property owned by the VCP
applicant. However, in certain circumstances, an MSD
can extend beyond the applicant’s property and also
cover adjacent properties. Generally such a multi-
property MSD will require the authorization of the
owners of the covered property. Note, however, that
the City of Fort Worth is seeking an MSD covering
approximately 2,000 acres in the Trinity Uptown
section of the City without the prior written approval of
property owners within the MSD boundaries.
Additionally, the City of Beaumont has put in place an
ordinance that condemned the groundwater in the City
for potable use and that designates the City as an MSD.

Certification of an MSD affects TRRP standards
by changing the applicable assessment and cleanup
levels for soil and groundwater with respect to the
MSD site. So long as groundwater contamination is
not causing, nor is it reasonably anticipated to cause,
offsite impacts to human health within a % mile buffer
zone surrounding the MSD, then soil and groundwater
assessment and cleanup levels based directly or
indirectly on safe drinking water standards do not
apply under TRRP. The determination of actual or
potential exposure to contaminated groundwater is
based on a survey of existing groundwater wells within
the %2 mile buffer zone surrounding the MSD. Even if
there are state-registered groundwater wells within the
buffer zone surrounding the MSD property, if the
groundwater contamination impacting the MSD
property is not reasonably anticipated to impact these
existing wells, the human ingestion pathway for
groundwater will not be considered under TRRP. To
justify elimination of the human ingestion risk factor, a
City ordinance or deed restriction prohibiting potable
use of affected groundwater within an MSD will be
required.’®

If no groundwater wells exist within the buffer
zone, or if it can be shown that the contamination is not
reasonably anticipated to impact any existing wells, the
VCP applicant can eliminate the following PCLs for
purposes of assessment and cleanup under TRRP:

a. The groundwater PCLs for direct human
ingestion of groundwater (*/GW,y), and

b. The soil PCLs for protection against leaching
of contaminants from soils into groundwater
at levels that would be unsafe for human
ingestion (*"S0iljng).

At sites where an MSD can eliminate the
groundwater exposure pathway, the effect on
assessment and cleanup standards can be dramatic. For
example, at dry cleaner sites, the contaminant
invariably will be the solvent used in dry cleaner
operations. Historically, that solvent has been
perchlorethylene, commonly known as perc. The
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groundwater PCL, based on ingestion of perc, is 0.005
ppm.** That number will be considered the “critical”
PCL and groundwater assessment and cleanup to that
level would be required. By eliminating the ingestion
pathway with an MSD, the critical PCL will no longer
be the ingestion pathway but rather the inhalation
pathway, of 330 ppm, which is a 66,000 times increase
over the non-MSD critical PCL of 0.005 ppm.*?

Also, although groundwater contamination may
be the primary focus at a site, an MSD can also relax
soil assessment requirements and reduce the amount of
soil that must be removed or otherwise remediated to
achieve regulatory closure. When an MSD removes
the groundwater ingestion pathway, the critical PCL
for soil will be based upon a combined ingestion,
dermal and inhalation exposure level rather than a soil-
to-groundwater protection level. For example,
elimination of the ingestion PCL for perc, at a site with
a source area under 0.5 acre can result in an increase in
the critical PCL for soil from 0.05 mg/kg (GWSoiI.ng) to
98 mg/kg ™'Soilcoms)™® for a residential site and 360
mg/kg 'Soilcems)™ for a commercial/industrial site.

In many cases, no offsite assessment and no
remediation of groundwater will be necessary to
achieve a Remedy A cleanup with an MSD. However,
certification of an MSD does not eliminate all
assessment and cleanup requirements under TRRP.
While two of the groundwater-related exposure
pathways (ingestion, and protection of groundwater
from surface and subsurface soil contamination) are
eliminated from the risk analysis under TRRP, there
are three other groundwater pathways that must still be
considered and either eliminated or addressed:
inhalation of volatiles; discharge to subsurface water;
and ecological protection.”® Similarly, an MSD does
not eliminate all assessment and cleanup requirements
for soil contamination. For these and other reasons
discussed above, it is important that persons planning
to use an MSD strategy to address contamination under
TRRP conduct an initial screening investigation to
evaluate whether an MSD can be used to meet all
TRRP assessment and cleanup requirements.

C. The MSD Process
The MSD process is made up of a series of
requirements at the municipal and state levels.

1. State MSD Requirements

The steps to obtain MSD certification for a site
are defined in Subchapter W of the Texas Health &
Safety Code.”® These steps include application and
payment of a $1,000 fee; notice of the application
(mailed to affected municipalities, municipal and retail
public water utilities, and registered water well
owners); public comment period (60 days); staff

technical review (90 days); and certification by
TCEQ.Y

2. Municipal MSD Procedures
Before TCEQ may certify an MSD, the applicant
must provide documentation evidencing that:

a. The MSD application to TCEQ is
accompanied by resolutions in support
adopted by (i) the city council of the
municipality in which the MSD is located
and any other municipalities lying within the
boundaries of the MSD and 2 mile buffer
zone; and (ii) the governing body of each
municipal and retail public utility having a
groundwater supply well within 5 miles of
the MSD:; and

b. The property for which an MSD is sought is
subject to either:

(1) a municipal ordinance that prohibits the
use of affected groundwater from
beneath the property as potable water
and that appropriately restricts other
uses of and contact with that
groundwater; or

(2) arestrictive covenant enforceable by the
municipality in which the property is
located that prohibits the use of
designated groundwater from beneath
the property as potable water and
appropriately restricts other uses or
contact with  that  groundwater.
Restrictive covenants must be approved
by municipal resolution.®

The first two MSDs were done in the City of
Dallas on a “pilot project” basis. The City of Dallas
subsequently adopted a procedural ordinance®® to
standardize the processing of MSD applications. Other
municipalities that have adopted MSD procedural
ordinances as of May 2007 include Fort Worth,
Grapevine, Grand Prairie, and Arlington.*® As would
be expected, the municipal MSD programs vary in
their approach to application fees, notice requirements,
public participation and paperwork required during and
after related TCEQ determinations.

Whether the jurisdiction has adopted a procedural
ordinance, or whether it would consider an application
on a case-to-case basis, the challenge is to obtain a
resolution in support of the MSD not only from the
municipality in which the MSD is located, but also
resolutions of support from municipalities and
regulated public utilities within the specified distances
from the site, which may not have the same interest in
approving the MSD as the host municipality.
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Consequently, the MSD is, at its heart, a political
process, with accompanying environmental technical
aspects, and it is imperative that the MSD applicant
keep in mind that their project team will need to
include professionals that can assist with the political
and related legal issues, which are beyond what
environmental consultants typically provide.

D. The Importance of MSDs to Real Estate Deals

MSDs offer the opportunity to take a new
strategic approach at sites that require regulatory
closure. The typical brownfield site may present a
number of challenges:

a. Performing a cleanup that is cost-effective
within the context of the property value or
cost of redevelopment;

b. Dealing with uncertainty as to if and when
the State will grant regulatory closure; or

c. Dealing with situations where contamination
sourced on the subject property has migrated
offsite  or where the source of the
contamination is an upgradient site which
cannot be controlled by the subject property.

In our firm’s experience in dealing with those
challenges on client’s projects, the MSD provides a
significant improvement in offering more certainty and
finality to projects involving contaminated properties.

As noted earlier, an MSD strategy can eliminate
the need to “chase the plume” of contamination, which
would otherwise be required under TRRP. That is
particularly useful in situations where the plume has
migrated and impacted offsite properties.

Even though an MSD requires a municipal
ordinance or deed restriction on groundwater, a closure
utilizing an MSD qualifies as TRRP Remedy Standard
A, so the MSD would not be considered to be an
institutional control. TRRP Remedy Standard A
closure criteria would allow the applicant to use a Self
Implementation Notice (“SIN”) under TRRP rules to
achieve target cleanup levels, rather than having to
submit a Response Action Plan that, unlike a SIN, will
require State approval. That approach can save time in
the remediation schedule, which can be critical to a
developer.

A combined VCP/MSD approach can substitute
for an Innocent Owner/Operator program (“1OP”)
strategy for a site. The certificate issued by TCEQ
under their IOP program provides a release of liability
from the State without addressing regulatory closure of
the contamination. In contrast, an MSD/VCP approach
can provide regulatory closure and also overcome the
primary drawback of Innocent Owner Certificates
(“1OCs”) to real estate developers: the 10C does not
run with the land.

MSDs can also address concerns regarding
liability exposure for environmental conditions that
may have impacted surrounding properties. MSDs can
reduce the potential for tort exposure by demonstrating
that levels that exceed TRRP published standards can
be left in place and still be deemed protective of human
health and the environment under TRRP. MSDs also
offer a vehicle for the owners of impacted adjacent
property to join with the MSD applicant and extend the
boundaries of the MSD to cover that adjacent property.

The MSD process can provide comfort to lenders
and environmental insurance underwriters for a
brownfield site. It has been our firm’s experience that
lenders are willing to consider financing for a
contaminated property, even though regulatory closure
has not yet been obtained from TCEQ, where an MSD
has been (or, in certain instances, is expected to be)
obtained for a property. Also an MSD will be
considered to lower the underwriting risks for writing
an environmental liability policy covering a brownfield
site.

Exhibit 1 is a TCEQ list of MSDs showing
applications that have been filed and MSDs
subsequently certified by TCEQ. By my informal
calculation, the projected value of redevelopment
projects made possible by the certified MSDs that
Guida, Slavich & Flores has handled through May
2007 (approximately half of the MSDs certified to date
by TCEQ) exceeds $500 million. With the additional
client properties we currently have in the pipeline for
MSD certifications, that total number is expected to
exceed $2.5 billion in the near future. Those numbers,
while admittedly estimates, shows the significant
impact that the MSDs have had in the short time of
their existence. MSDs provide an important tool for
property owners needing an exit strategy for
environmentally-impacted  properties, and  for
purchasers and developers dealing with the challenges
of redeveloping contaminated property.

Il. THE DRY CLEANER REMEDIATION
PROGRAM - HAVING THE STATE
ADDRESS CONTAMINATION

A. Dry Cleaner Environmental Response Statute
The Dry Cleaner Environmental Response Statute

(“Dry Cleaner Statute”) was adopted by the 78"

Legislature in 2003?* and later amended by the 79"

Legislature in 20052 The statute is codified as

Chapter 374 of the Texas Health & Safety Code.”® The

Dry Cleaner Statute provided for rules that, among

other things, impose performance standards for dry

cleaning facilities including mandatory facility
retrofitting,** and provide for prompt and appropriate
corrective action of releases from dry cleaning
facilities.”® Rules were promulgated by TCEQ and are
set forth in 30 TAC Chapter 337.
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The Dry Cleaner Statute established registration
requirements, fees, performance standards and other
operational  regulations, and investigation and
remediation (“corrective action”) requirements for dry
cleaning facilities. The particular provisions of the Dry
Cleaner Statute that this paper will address are outlined
in Section 374.101, which created a State fund to pay
for State-lead cleanup of dry cleaner-related
contaminated sites. The fund is financed by dry
cleaner registration fees and fees imposed on the
purchase of dry cleaner solvent.”®

The Dry Cleaner Statute also imposed response
requirements in the event of a release of dry cleaning
solvent.  These requirements include immediately
containing and controlling a release, and release
reporting requirements.?’

B. The Dry Cleaner Remediation Program

The portion of the Dry Cleaner Statute of
particular interest to real estate investors and
developers is the Dry Cleaner Remediation Program
(“DCRP”). The DCRP provides for State-lead cleanup
of site contamination from a retail dry cleaning
establishment. The Dry Cleaner Statute provides that
if a contaminated dry cleaning site has been “ranked”
under Section 374.154, then the State of Texas may use
money from the fund (up to $5 million for that single
site?®) for corrective action at the site.

1. DCREP Eligibility

There are three classes of “owners” eligible to
apply for a site to be ranked.?® The first class, an
owner of a dry cleaning facility or drop station, can
apply for site ranking, provided that for active
facilities, the facility is registered and current on fees,
the dry cleaning operations are in compliance with
applicable performance standards at the time of the
release, and the owner is not in arrears for other monies
owed to the State.*

The second class is the owner of the real property
on which the dry cleaning facility or drop station is or
was located, who is also eligible to apply for site
ranking. A five-year ownership requirement was
removed in the 2005 amendments to the Dry Cleaner
Statue. Certain former owners of real property on
which the facility or drop station is or was formerly
located are also eligible to apply for site ranking and
make up the third class.*

H.B. 3220 was passed by both the House and the
Senate during the 80™ Legislature, but as of the date of
this paper, had not been signed by the Governor. The
amendment to the DCRP statute would require the two
latter classes of real property owners noted above to
pay an annual registration fee of $1,500 to participate
in DCRP fund benefits. It would also subject the real
property at which the State undertakes DCRP

corrective action to a lien if those registration fees have
not been paid.

2.  Site Ranking and Prioritization

In order for a site to be eligible for State cleanup
under the DCRP, an eligible person must submit a
ranking application.*> The DCRP application requires
site specific information, including a receptor survey, a
site map showing the location of dry cleaning
equipment, and a sufficient number of environmental
samples, including groundwater samples, to document
that a release of dry cleaning solvents has occurred.*

The State requires a $5,000 per site deductible,®
which can be met by a demonstration that the applicant
has spent that much money in site investigation costs.
TCEQ is to assign a rank for a site based on
information contained in the ranking application.®
Non-emergency sites are ranked in order of relative
significance.®*® The ranking procedures are set forth in
TCEQ’s rules.*” Based on those procedures, TCEQ
assigns a numerical score for the applying site. The
ranking is considered by TCEQ to be a measure of the
potential for the release to impact receptors. TCEQ is
to assign ranking to a site within ninety (90) days of
receiving a ranking application.®®

The State also makes a separate prioritization
determination for ranked sites. That determination is
to be made semi-annually.*® TCEQ will consider
factors in addition to a site’s ranking score,”® such as
the amount of money in the fund, and whether interim
or immediate action may prove cost effective by
reducing the future costs necessary for remediation of
the site. The relative priority, among ranked sites, can
change,* particularly as new sites apply and are
assigned a site ranking.

3. Corrective Action

The statute provides that TCEQ is responsible for
corrective action at sites that have been ranked.*
“Corrective action” includes investigation, assessment
and cleanup of affected soil, groundwater, and surface
water, both onsite and offsite.** TCEQ can compel site
access to perform corrective action; however, TCEQ
has indicated that they prefer access be granted
voluntarily.* TCEQ can compel owners or lessees of
dry cleaning facilities to undertake corrective action
under certain circumstances as long as requiring the
owner or lessee to bear the responsibility would not
prejudice another eligible person to have corrective
action costs paid by the fund.*

TCEQ can approve entities other than the State to
perform site investigation and remediation. The third-
party contractors currently under contract with TCEQ
to address issues at ranked sites are Ecology &
Environment, Inc. and Weston Solutions, Inc.
Additionally, the statute allows TCEQ to use a cleanup
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standard less stringent than those required by TRRP.
To date, however, State policy has been not to utilize a
less stringent cleanup standard. TCEQ representatives
have also previously indicated to me that TCEQ does
not plan to utilize Municipal Setting Designations in
connection with DCRP cleanups.

4. DCRP and the VCP
TCEQ treats the DCRP as a corrective action
alternative to the Voluntary Cleanup Program.

Although there is no statutory restriction on having a
site addressed under both the DCRP and the VCP,
TCEQ takes the position that an election between the
two programs must be made. After a VCP site has
been ranked in the DCRP, the applicant must decide
within forty-five (45) days whether to remain in the
VCP, or to withdraw the site from the VCP and let the
State perform corrective action under the DCRP.*

The following chart compares certain aspects of
the two programs:

DCRP VCP
Who can apply? “Eligible persons” Anyone (subject to site eligibility)
Cost to apply $5,000 deductible $1,000 application fee

Who does work?

State contractors (State-lead program)

Applicant hires contractors

Other costs

$5 million

None, but DCRP funds
for a site are capped at

Pay for corrective action;
pay for State oversight

State confirmation of completion

No Further Action letter

Certificate of Completion

Protection

Eligible persons exempt from

claims under State law for:

(i) cost recovery

(ii) enforcement of corrective
action (with exceptions)

Release of liability to future
owners and lenders

5. DCRP and Real Estate Deals

In a real estate deal involving an environmentally-
impacted site, there are two important considerations:
the status of regulatory closure for a site, and the
impact of that status on potential investors and their
lenders. Although, DCRP, on its face, presents a very
attractive opportunity to have the State assume
responsibility for dry cleaning contamination
impacting a site, there are a number of potential
downsides of the DCRP that should be considered for
any site:

a. Is the site impacted by contaminants of concern in
addition to dry cleaning solvents from the dry
cleaning facility? DCRP is limited to addressing
dry cleaning solvents from dry cleaning
facilities.*’ Similar  chlorinated  solvent
contamination will not be covered if that
contamination is from a source other than a dry
cleaning facility.  Non-dry cleaning solvent
constituents of concern need to be addressed
under State programs other than the DCRP, such
as the VCP.

b. When will the State complete corrective action
and issue a No Further Action letter? Without
regulatory closure in place, both financing and
exit strategy for a site can be adversely impacted.
Just because the State has undertaken the
obligation to perform corrective action, there is no
assurance that the necessary work can or will be
done on a schedule that meets the needs of the
site’s owner or potential purchasers.

c. What will be the real estate implications of
regulatory closure using a commercial/industrial
standard? TRPP utilizes a risk-based closure
approach. Also, TRRP draws a distinction
between regulatory closures where the anticipated
use of the property is residential and where the
anticipated use is commercial/industrial.  The
investigative and cleanup standards for the former
use are more stringent than for the latter use. In
performing corrective action at a dry cleaning site,
TCEQ would not be expected to perform a clean
up more stringent than that required under a
commercial/industrial  standard. Particularly
where properties are being redeveloped and
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repurposed, such as for mixed use, additional
remediation of the site may need to be performed
by the site owner to permit residential use at the
site.

d. How will remediation strategy be impacted by
TCEQ’s position that a site cannot pursue
remediation using both the DCRP and the VCP?
TCEQ limits a site from being in both the DCRP
and the VCP simultaneously.”® This limit on a
dual-track remediation strategy is not required by
statute and can present practical issues to a
property owner or developer that wants to use a
comprehensive regulatory closure approach for a
site. Although a site owner whose property is
ranked in the DCRP could, if necessary, drop out
of the DCRP, do necessary work under the VCP
and then re-enter the DCRP, the disconnect
between the two programs can create issues.
Work performed under the DCRP that is
considered “remediation” for purposes of the
VCP, can bar entry of that site into the VCP.
Remediation will make the site ineligible for the
VCP.* Also, TCEQ guidance regarding the
DCRP indicates that once the State spends
remediation money on a site, the site cannot
withdraw from the DCRP and be entered into the
VvCP.*»

IV. ADDITIONAL MATERIALS

TCEQ’s website has various additional
informational materials on both of the programs
discussed in this paper. With regard to MSDs, see
http://www.tceq.state.tx.us/remediation/msd.html.
With regard to the DCRP, see
http://www.tceq.state.tx.us/remediation/dry_cleaners/.

Each of the TCEQ web pages has various
materials available for downloading. Copies of the
current versions of relevant web pages are included as
Exhibits 3 and 4 to this paper.

Other materials regarding MSDs that provide
helpful background are Kathryn A. Hansen, Municipal
Setting Designations, The Ever Lovin’ Blue-Eyed
Thing (A Municipality’s Perspective), 17th Annual
Texas Environmental Superconference (August 2005);
and David E. Whitten, Municipal Setting Designations.
The Real Estate Community Perspective, 17th Annual
Texas Environmental Superconference (August 2005).

V. CONCLUSION

MSDs and the DCRP offer new opportunities to
address environmental issues that can otherwise
present a roadblock for real estate transactions. As
with all such transactions, the real estate practitioner is
well advised to keep in mind the following big picture
items:

1. Begin with the end in mind and develop a strategy
to coordinate with your plan.

A critical component of the project planning
process is an information baseline derived from an
environmental investigation.  The scope of the
investigation should be prepared with the assistance of
experienced professionals and with the development
plans in mind. That baseline and the development plans
should be used to select the appropriate remediation
tools and to develop a strategic approach. The strategic
approach selected to address environmental issues
should take into account the proposed use for the
property and regulatory standards, especially the
cleanup targets, the project will need to meet. Above
all, the approach needs to factor the client’s exit plans
into the analysis.

2. Enlist the assistance of professionals with
expertise and experience.

Because of the complexities that can arise in
development of a brownfield property, the developer is
well advised to supplement the real
estate/development/construction team with additional
expertise. Usually that will include an environmental
attorney, an environmental consultant, and remediation
contractors. There may also be a need to include an
environmental insurance broker, and community
relations and governmental affairs liaisons. The
coordination between and among the different
disciplines is crucial for a successful project. Those
additional professionals should be brought in at the
earliest stages of the project and the team will need to
closely coordinate their efforts throughout the project.

Where contaminated property is involved and
remediation is recommended, if not mandatory,
practitioners need to take advantage of remediation
tools that are appropriate for the situation presented.
MSDs and the DCRP are two of the tools that may
prove useful under the right circumstances, but
practitioners should not lose sight of the fact that there
are additional remediation tools that were not discussed
in this paper, but that also may merit consideration.

These tools, when used strategically, can provide
sufficient comfort for sellers, buyers, and lenders so
that deals involving the acquisition and redevelopment
of brownfield properties can proceed and those
properties can be remediated and returned to
productive use.




Slavich — Municipal Setting Designations and Dry Cleaner Remediation Program Chapter 27

VI. ENDNOTES

! Portions of this paper have appeared in other forms previously. The MSD section in particular draws on work done by my
colleagues Greg Rogers and David Whitten, who, along with Erika Erikson, have been instrumental in developing the MSD
process in connection with implementing MSDs for our firm’s client. Also, Ms. Erikson assisted with research for the paper and
the preparation of the Endnotes.

2 TeEX. HEALTH & SAFETY CODE § 361.602 (visited May 23, 2007)
http://tlo2.tlc.state.tx.us/statutes/docs/HS/content/pdf/hs.005.00.000361.00.pdf.

% 1d. § 361.610.
4 1d.

> 30 Tex. ADMIN. CODE § 350.001 et seq. (visited May 23, 2007) http://www.tceq.state.tx.us/rules/indxpdf.htmlI#350.

® 1d. §350.3.

7 Tex. H.B. 3152, 78th Leg., R.S. (2003).

® TEX. HEALTH & SAFETY CODE § 361.801 et seq.
° 1d. § 361.803

19 1d. § 361.8065(a)(2).

1 Table 3, Tier 1 Groundwater PCLs — Residential and Commercial/Industrial, updated Apr. 20, 2007 (visited May 23, 2007)
http://www.tceq.state.tx.us/assets/public/remediation/trrp/TRRPPCL Tables1 5 042007.xls.

2 4.

3 Table 1, Tier 1 Residential Soil PCLs, updated Apr. 20, 2007 (visited May 23, 2007)
http://www.tceq.state.tx.us/assets/public/remediation/trrp/TRRPPCLTablesl 5 042007.xIs.

Y Table 2, Tier 1 Commercial/Industrial Soil PCLs, updated Apr. 20, 2007 (visited May 23, 2007)
http://www.tceq.state.tx.us/assets/public/remediation/trrp/TRRPPCL Tablesl 5 042007.xIs.

> Tex. HEALTH & SAFETY CODE § 361.808(f).
18 |d. § 361.801 et. seq.

" 1d. §361.804.

'8 1d. § 361.8065.

9 Dallas, Tex., Ordinance 262001, May 25, 2005 (visited May 24, 2007)
http://www.dallascityhall.com/pdf/DevSvcs/MSDOrdinance.pdf.

% Fort Worth, Tex., Ordinance to Add Municipal Setting Designations to Chapter 12.5 Environmental Protection and
Compliance, January 11, 2005 (visited May 29, 2007)

http://www.fortworthgov.org/uploadedFiles/Department_of Environmental Management/About Us/Brownfields/MSD_ordinan
ce.pdf; Grapevine, Tex., Ordinance 2005-79, codified in Chapter 25, Article VII, Oct. 11, 2005, (visited May 29, 2007)
http://www.municode.com/resources/gateway.asp?pid=10855&sid=43; Grand Prairie, Tex., Ordinance to Add Municipal Setting
Designations, codified in Chapter 13, Article XVIII, Jan. 3, 2006, (visited May 29, 2007)
http://www.municode.com/resources/gateway.asp?sid=43&pid=10142; Arlington, Tex., Ordinance 06-089, Aug, 22, 2006
(visited May 29, 2007) http://www.ci.arlington.tx.us/environmentalservices/pdf/ordinances_MunicipalSettingDesignation.pdf.

2l Tex. H.B. 1366, 78th Leg., R.S. (2003).

%2 Tex. H.B. 2376 and S.B. 444, 79th Leg., (2005).
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% Tex. HEALTH & SAFETY CODE § 374.001 et seq. (visited May 21, 2007)
http://tlo2.tlc.state.tx.us/statutes/docs/HS/content/pdf/hs.005.00.000374.00.pdf.

' Id. § 374.052.

2 1d. § 374.051(a)(2).

% 1d. § 374.101.

7 1d. § 374.151(h).

% 1d. § 374.203.

% 1d. § 374.154(b) and § 374.203.

% 30 TEx. ADMIN. CODE § 337.32 (visited May 21, 2007) http://www.tceq.state.tx.us/rules/indxpdf.htmI#337.

1 TEx. HEALTH & SAFETY CODE § 374.154(b)(3).

%2 |d. § 374.203(c).

* TCEQ Dry Cleaner Remediation Program Application for Ranking, Texas Commission on Environmental Quality, App. A

(visited May 21, 2007) http://www:.tceq.state.tx.us/remediation/dry_cleaners/forms.html.

* TEX. HEALTH & SAFETY CODE § 374.203(d).
% Id. § 374.154.
% |d. § 374.154(a).

%7 30 Tex. ADMIN. CODE § 337.31 (visited May 21, 2007) http://www.tceq.state.tx.us/rules/indxpdf.htmI#337.

* TEX. HEALTH & SAFETY CODE § 374.154(f).
¥ 1d. § 337.30(a).

0 1d. § 337.30(b).

“L1d. § 337.30(c).

“2 TEX. HEALTH & SAFETY CODE § 374.055.
*3 1d. § 374.153.

“ Answers to Your Questions about the Dry Cleaner Remediation Program, Texas Commission on Environmental Quality,
Question A4, (revised August 9, 2006).

* TEX. HEALTH & SAFETY CODE § 374.202

¢ Answers to Your Questions about the Dry Cleaner Remediation Program, Question C1.
*" TeEX. HEALTH & SAFETY CODE § 374.208(b).

¢ Answers to Your Questions about the Dry Cleaner Remediation Program, Question C1.

* See 1d. Question C4 and Voluntary Cleanup Program Rules 30 TEX. ADMIN. CODE § 333.6 (visited May 21, 2007)
http://www.tceq.state.tx.us/assets/public/legal/rules/rules/pdflib/333a.pdf.

0 Answers to Your Questions about the Dry Cleaner Remediation Program, Question C1.
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This material represents a summary of the topics discussed and is not intended as legal advice. Readers should not act
upon the information discussed in this material without consulting an attorney. This material was prepared in May
2007. Readers should verify that the material is still current and applicable at the time it is read.
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Municipal Setting Designations - Texas Commission on Environmental Quality - ww

Site Navigation

= Rules, Policy & Legislation

= Permits, Licenses &
Registrations

m Compliance, Enforcement &
Cleanups

Drinking Water & Water
Availability

= Reporting
» Environmental Quality

= Assistance, Education &
Participation

= Pollution Prevention &
Recycling

= Contracts, Funding & Fees
= TCEQ Home

= About TCEQ
= Contact Us

Have you had contact with the
TCEQ lately? Complete our
Customer Satisfaction

Survey.

http://www tceq.state.ix.us/remediation/msd. html

Exhibit 3

SITE SEARCH:

: please enter search phrase
SUBJECT INDEX
* Alr * Water » Wa;

» Search TCEQ Data
¥ Agency Qrganization Ma

T »» Questions or Commr
30N Remediation Standards

‘techsup@tceq.state -

Municipal Setting Designations RELATED LINKS

An MSD is an official state designation given fo property within a
municipality or its extraterritorial jurisdiction that certifies that
designated groundwater at the property is not used as potable
water, and is prohibited from future use as potable water
because that groundwater is contaminated in excess of the
applicable potable-water protective concentration level. The
prohibition must be in the form of a city ordinance, or a
restrictive covenant that is enforceable by the city and filed in
the property records,

IHW Correctiv
Action Progra

Texas Risk
Reduction

Program

Authorizing Legislation

House Bill 3152, 78th Legislature, effective September 1, 2003

Statute

Chapter 361, Texas Health and Safety Code, §§361.801-808

Regulations

Draft rules were taken to the August 11, 2004 Commissioner's
agenda for consideration for formal proposal. At the agenda, the
decision was made to remand the draft rule.

Statutory Notification Requirements

Refer to this information on Statutory Notification Requirements
for the Municipal Settings Designation Program.

Application Status

Check here for the status of submitted applications.

MSD Application Form

The MSD application form is available for download in portable
document format (PDF}. You can complete the application form
electronically in Adobe Acrobat or Acrobat Reader by mouse-
clicking the applicable yes/no "radio buttons," mouse-clicking
boxes in the form to "checkmark" them, and by typing in the
requested information as applicable. Please follow the directions
offered in the form to guide the completion and submission of

512312007



Municipal Setting Designations - Texas Commission on Environmental Quality - ww...

the application form. Contact the Remediation Division at 512-
239-2200 if you have questions.

MSD Guide for Cities

The TCEQ has published this Guide for Cities (RG-326) o
introduce MSDs to city governments. This helpful information can
also be used by potential applicants when approaching cities
regarding a proposed MSD.

Contemplating an MSD?

If you are contemplating an MSD, here are some simple factors
to consider:

¢ Have you verified the property meets the eligibility criteria
[THSC §361.803]7

e Assess the likely assessment and remediation flexibility
from the MSD:

-What is the density of potable wells within 2 mile of MSD
beundary? Will assessment and remediation efforts be
significantly different from what would be required without
an MSD?

-What are the other likely groundwater exposure pathway
concerns {assessment levels and cleanup levels) and
would they drive actions equivalent to those needed to
address the groundwater ingestion pathway?

e Have you discussed it with the municipality and retail
public utility? Can you garner their support via ordinance
and/or resolution?

e Have you conducted the 5-mile inventory of private water
wells registered with the TCEQ for notification and
considered the notification of all the parties requiring
notice?

A quick evaluation of these factors may help you determine if an
MSD is right for you.

Web Page Updates

Would you like to receive an email when we update this web
page or have announcements regarding MSDs? Refer to the

instructions for signing up to the MSD listserv.

Recycling | Contracts, funding & Fees | TCEQ Home

Last Modified 4/14/07

http://www.tceq.state.tx.us/remediation/msd.html 5/23/2007



Dry Cleaner Remediation Program - Texas Commission on Environmental Quality Exhibit 4

- SITE SEARCH:

- please enter search phrase

SUBJECT INDEX
¥ Air » Water » Wa

* Search TCEQ Data

TCEQ e + hotney Oreaniation Ma

Site Navigation

e »» Questions or Comm
LIS Remediation Programs

» Rules, Policy & Legislation dryclnrs@tceq.state
n Permits, Licenses &
Reqistrations

Compliance, Enforcement &
Cleanups

Drinking Water & Water The Dry Cleaning Facility Release Fund was established by the Texas Legislature in 2!
Availability It created Dry Cleaner Remediation Program {DCRP) for state lead clean up of dry cle
Reporting related contaminated sites. It also established dry cleaner facility registration
requirements, fees, performance standards, distributor registration, and revenue
disbursement.,

Dry Cleaner Remediation Program

Environmental Qualit

Assistance, Education &
Participation

) ) The DCRP establishes a Prioritization list of dry cleaner sites and administers the Dry
Pollution Prevention & Cleaning Facility Release Fund to assist with remediation of contamination caused by
Recycling cleaning solvents. For DCRP related questions (registration or remediation) please ca
Contracts, Funding & Fees hotline at 512.239.1011.

= TCEQ Home

= About TCEQ Featured Items:

= Contact Us »» DCRP Program Updates and Presentations

¢ Calendar The Dry Cleaner Remediation Program has updated a program brochure. ,
« Forms & Publications new presentation was recently given with the updated infermation.

» Employment

o Records R ¢ »+ DCRP Ranking Application, Guidance Forms, and Frequently Asked
LDpen records Reqguests Questions

Dispute Resolution

T

Application forms revised to reflect change in legislation, a two page guid:
= En Espafiol document, and a list of questions frequently asked.

Have you had contact with the
TCEQ lately? Complete our
Customer Satisfaction
Survey,

Topics Under This Category:

»» Dry Cleaner Remediation Program Advisory Committee
The Dry Cleaner Advisory Committee advises the TCEQ on implementing t
new Dry Cleaner Environmental Remediation Program

»» Dry Cleaning Remediation Fund: Required Steps
State law established a remediation fund to assist with remediation of
contamination caused by dry cleaning solvents.

»» Forms and Guidance Pocuments for the Dry Cleaner Remediation

Program
Forms to apply for ranking in the Dry Cleaner Remediation Program.

»» Legislation and Rules Update: Dry Cleaner Remediation Program

House Bill HB 2376 and Senate Bill SB 444, which amended Chapter 374
the Texas Health & Safety Code, were passed by the 79th Texas Legislatu
and signed by the Governor,

http://iwww.tceq.state.tx.us/remediation/dry_cleaners/ 5/23/2007



mo owp

>

Exhibit 5

Answers to Your Questions about the Dry Cleaner

Remediation Program
(Revised August 9, 2006)

Eligibility

Ranking and Prioritization

Coordination Between the Voluntary Cleanup Program and the Dry Cleaner
Remediation Program

Corrective Action

Delinquent Registration Fees

A1,

A2,

A3.

A4,

. Eligibility

Who is eligible for corrective action using the fund?

Current owners of the dry cleaning facility or drop station,

Former owners of the dry cleaning facility or drop station,

Current real property owners on which a dry cleaning facility is or was located.
Former real property owners on which a dry cleaner facility or drop station was
located and who have entered into an agreement with the current owner that
requires the former property owner to be responsible for any costs associated
with the cleanup of contamination associated with the dry cleaner facility or drop
station.

| converted a dry cleaning facility into a drop station, am | eligible to apply
for corrective action using the fund?

If not otherwise ineligible and you are the same person (or other legal entity that
meets the definition of person) who owned the facility, then the dry cleaning
facility would be eligible.

| have not spent $5,000 on corrective action, may I still apply?

Yes, but you must pay the difference between what you have spent on corrective
action and the $5,000 deductible when you submit your application. Eligible
expenses are listed in Attachment A of the DCRP Application for Ranking.

| am a landowner applying to the DCRP, but the dry cleaner facility owner
will not sign the access agreement, what do | do?

As an applicant, you must include your signed access agreement (Attachment C)
with your application. In addition, you must make a reasonable effort to obtain an
access agreement from the other party (property owner or facility owner) prior to
submitting an application. If you are unable to obtain the access agreement
signed by the other party, you must provide evidence that you made a
reasonable effort and that you have notified the other party of your intention to

Page 1 of 9



AS5.

A6,

A7.

. A8.

file a DCRP application.
Failure to obtain a signed access agreement from the other party at the time the
application is submitted can have several consequences:

(1) It will result in a lower Prioritization Score, and

(2) Corrective Action may be delayed until all access agreements are
provided - since the TCEQ and State contractors must have access to the
property in order to conduct corrective action.

The TCEQ has legal access authority if necessary, but voluntary access is best
for all parties. The commission may hold an owner responsible for up to 100
percent of the costs of corrective action aitributable to the owner if the
commission finds, after notice and an opportunity for a hearing that the owner
obstructed the efforts of the commission to carry out its obligations under this
chapter other than by the exercise of the owner's legal rights.

The facility owner and real property owner have submitted an application
for the same site, which one will be ranked?

Applicants are encouraged to coordinate with each other and only submit one
application. If two or more applications for the same site are submitted, the
information may be combined and only one ranking score will be issued. Please
note that each applicant must meet the $5,000 deductible if separate applications
are submitted.

Am | eligible to apply for corrective action if the facility has a
Nonparticipating Non-Perchloroethylene Dry Cleaning Facility certificate?
A facility owner or real property owner of dry cleaning facility that was “opted out”
of the program (i.e. has a Nonparticipating Non-Perchloroethylene Dry Cleaning
Facility certificate) is not eligible to apply for corrective action. The “opt out”
provision applies to the dry cleaning facility, therefore once a dry cleaning facility
is “opted out,” the facility is aiways “opted out.”

“Opted out” facility owners or landowners may conduct RP/Applicant-Lead
assessment and remediation work under the Corrective Action Program at the
TCEQ or may be eligible for the Voluntary Cleanup Program. An overview of
these Remediation Division programs can be found at
http://www.tceq.state.tx. us/remediation/programs.html

| own a drop station that at some time before [ bought it was a dry cleaning
facility, am | eligible to apply for corrective action using the fund?

Yes, so long as you are registered as a drop station and the former dry cleaning
facility did not “opt out” of the program.

| own an active dry cleaning facility or drop station and | have not paid all

Page 2 of 9



A9.

A10

of my registration fees, will that affect my Application for Ranking?

Yes, if you are not current with all of your dry cleaning fees owed to the TCEQ for
all of your facilities and drop stations, you are not eligible for corrective action
using the fund until those fees are paid in full. The requirement includes fees,
fines, penalties, and interest owed for dry cleaning facilities and drop stations.

| am the property owner and | am applying to the fund, can | sell the
property to someone and they retain eligibility?

As a property owner applying for the fund, you must be eligible when you apply.
All subsequent property owners, as well as facility owners, must also meet all
relevant eligibility requirements.

If the property is sold, and the change in ownership involves an applicant, then
the new owner must provide revised access agreements (Attachment C of the
DCRP Application), proof of ownership, and revised applicant information
(Application Sections 1, 2, 3 and 4 as applicable). A new $5000 deductible /
application fee is not required.

It is the responsibility of the Applicant to notify the TCEQ should there be a
change in property or facility ownership. A revised Attachment C — Consent for
Access to Property must be completed by the new owner and submitted to the
TCEQ. If the new owner does not provide a revised Attachment C — Consent for
Access to Property within 90-days of change in ownership, the TCEQ will
suspend corrective action at the site. If the new owner does not provide a
revised Attachment C -~ Consent for Access fo Property within 180-days of
change in ownership, the TCEQ will remove the site from the DCRP Prioritization
List. For any sites removed from the DCRP in this manner, the applicant will
have to reapply in order to re-enter the program.

Am | required to include groundwater analytical data with my Application
for Ranking?

Acceptance into the DCRP requires analytical data showing evidence of a dry
cleaner solvent release. This data must be from groundwater sample(s} unless
the DCRP has previously approved a “Groundwater Exemption” based on pre-
application data provided to the TCEQ by the potential applicant.

If no groundwater sample could be collected at your site, then a soil analysis may
be substituted for the groundwater analysis, so long as prior written approval
from the DCRP has been obtained. The Application for Ranking must include a
copy of the TCEQ's written concurrence that no groundwater sample is required.
Please note that the TCEQ will not provide written approval without technical
justification as to why groundwater data could not be obtained at the site.

Requests for a groundwater exemption must document why a groundwater
sample could not have been reasonably collected at the site using typical
assessment practices and equipment and in a manner that was not prohibitively
expensive. The justification should be based on a technical reason and not
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solely a financial reason.

Sites located in areas where the first groundwater zone is known to be very deep
(e.g. an El Paso site where the groundwater depth is >150 ft deep), may
potentially receive a “Groundwater Exemption” since the groundwater
investigation would be prohibitively expensive and justify the granting of the
exemption.

Sites overlying near surface bedrock will likely represent the majority of
“Groundwater Exemption” cases, since many large urban areas (where DC sites
are most likely to be) are located where bed rock is shallow (e.g. Austin Chalk
outcrops in the Dallas - Fort Worth area.). A site may be eligible for an
exemption if the site investigation has proceeded through shallow soil and to the
top of unweathered bedrock and no groundwater was observed. However, to
support the argument, the applicant should consider data from nearby
environmental sites: Example: Did the LPST site located across the street install
wells and collect groundwater data? If so, then the DCRP applicant should have
as well.

NOTE: Reporting groundwater data will increase the Ranking Score of a DCRP
Application, therefore it is to the potential applicant's benefit to collect
groundwater data. "No groundwater data sites” which are accepted into the
DCRP will typically receive a lower "Ranking Score” than that of sites with
groundwater data — since no ranking score “points” will be given for a
groundwater impact. This potentially could be the difference between a DCRP
site being “prioritized for corrective action” and the site not being selected for
corrective action.

B. Ranking and Priority

B1.

B2.

What is the difference between ranking and prioritization?

Site Ranking, which is described in 30TAC337.31(a) of the Dry Cleaner
Environmental Response Rule, is intended to be a measure of a sites potential
impact to human health or the environment. Site Prioritization, described in
30TAC337.30, is based in part on the Site Ranking, but also takes into account
non-risk factors which promote effective use of the DCRP Fund. Section
303TAC337.30(b) of the DCER rule describes the seven factors which can be
used to determine Site Priority.

Corrective Action (See Section D of this FAQ) cannot begin until the site has
been both Ranked and Prioritized.

| received a letter with a ranking score from the TCEQ. What does that

mean?
Your application was reviewed by the TCEQ and was determined to be
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B3.

B4.

BS.

B6.

B7.

administratively and technically complete and was processed. Based on the
information you provided in your application, the TCEQ assigned a ranking score,
which reflects the sites relative risk to human health and the environment. The
estimated range for the ranking scores is from 0 to 1,500. The ranking will be
used in combination with other factors to prioritize sites for corrective action.

| received a ranking score. Does that mean my site is scheduled for some
form of corrective action?

Not necessarily. The ranking score will be used in conjunction with other factors
to establish a prioritization schedule for the use of the funds. Other factors may
include, but are not limited to: the effect interim remedial measures may have on
future costs, amount of funds available, proximity to other sites, site conditions
(e.g., vacant building, planned construction activities), and the need to address
an immediate threat to health and human safety.

When will | find out if my site is scheduled for corrective action?

The prioritization of sites for corrective action will be done at least twice a year.
Once your site has been prioritized for corrective action, you will be notified by
the TCEQ when corrective action is scheduled.

My site was given a low ranking and priority score. | am concerned that the
TCEQ will not conduct corrective action at my site anytime soon. Is there
anything | can do to raise my score?

Yes, You may also collect additional information at your own expense and
update your application. This may result in a different ranking and prioritization
score. However, in accordance with 30TAC337.31(a)(7), no more than one
updated application can be submitted per year.

The costs for any additional corrective action work conducted by the applicant
are not reimbursable.

Also, see Section C of this FAQ for other possible options.

Is there a fee for updating an Application for Ranking?

No, there is no fee for updating an application at this time. However, in
accordance with 30TAC337.31(a)(7), no more than one updated application can
be submitted per year.

| understand that the DCRP may postpone or suspend corrective action at
my site in order to make funds available for higher priority sites. If this
happens and the DCRP stops work at my site, then what options do | have?

Applicants for sites where Corrective Action has been postponed or suspended
have several options....:

The applicant could leave the DCRP and enter the Voluntary Cleanup Program
(VCP) — s0 long as the site is in the pre-assessment / assessment phase and
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they are eligible to enter the VCP,

The applicant could leave the DCRP and continue corrective action in the
Environmenta! Cleanup Section - Remediation Division of the TCEQ,

The applicant could remain in the DCRP and hire their own contractor to perform
correction action,

The applicant could remain in the DCRP and hire their own contractor to collect
additional assessment data and resubmit an Application for Ranking in order to
increase the ranking and priority status,

The applicant could remain in the DCRP until such time when the DCRP chooses
to resume corrective action at the site.

C. Coordination between Voluntary Cleanup Program and the Dry
Cleaner Remediation Program

C1.

Cc2.

C3.

My site is currently in the Voluntary Cleanup Program (VCP). May | apply
for the Dry Cleaner Remediation Program (DCRP)?

Yes, VCP applicants may apply to the DCRP and get a ranking score. However,
a site cannot remain in both programs simultaneously, and once you have your
ranking score, you will have 45 days to decide which program path is best for
your site. You must indicate your intention using a “Program Participation
Election Form, which will be provided with your ranking score notice letter.

If you decide to participate in the DCRP, you must withdraw from the VCP.
However, you may decide to return to VCP at any time prior to the initiation of
remediation at your site.

If you decide to remain in VCP, your DCRP application will be closed and you
must maintain your VCP agreement and schedule. You will retain your eligibility
for the DCRP. So at a later time if you decide that you want to withdraw from
VCP and rely on the DCRP to complete investigation or corrective actions at your
site, you can do so by withdrawing from the VCP.

What type of letter will the DCRP be issuing upon completion of corrective
action?

The DCRP will issue a “No Further Action Lefter’ when the TCEQ has
determined that the site has met an appropriate Texas Risk Reduction Program
closure standard.

Why won’t | get the same Certificate of Completion as in VCP?

The VCP and DCRP are separate and distinct programs. The VCP and the
certificate of completion were created to provide private parties with the incentive
to remediate property by removing liability of future owners. The DCRP uses
state funds to pay for corrective action with state-procured environmental
consultants.
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C4.

Cs.

Cé6.

If my site has been ranked and prioritized in the DCRP, can | later decide to
leave the DCRP and enter the VCP?

Potentially yes, but you must notify the TCEQ of your decision to withdraw from
the DCRP, the site must be in the pre-assessment or assessment phase and you
must be eligible to enter the VCP. If remediation has been performed at the site,
with exception of emergency actions, you may be ineligible to enter the VCP
pursuant to Section 30TAC333.6 of the VCP rules.

What if | want a VCP certificate of completion and | am in the DCRP?
The only way to obtain a VCP certificate of completion is through the VCP.

| received a letter with a ranking score from the TCEQ. | was told that |
must withdraw from the VCP before my site can be “Prioritized for
Corrective Action in the DCRP.” This puts me in a difficult situation - since
| can’t make an informed choice about which program to participate in if |
don’t yet know where my site would be on the priority list. Is there some
way | can get an idea of where | my site would might be placed on the
Prioritization list?

Based on the ranking score assigned to your site in the TCEQ letter and the list
of Prioritized DCRP sites available on the TCEQ website, you should be able to
determine approximately where on the list your site would be placed should you
decide to withdraw from the VCP.

Note: The list of Prioritized DCRP sites (which includes both ranking and priority
score) is posted on the TCEQ website:
www.tceq.state.tx.us/assets/public/remediation/dry_cleaners/prioriist_current.pdf

D. Corrective Action

D1. What is corrective action?

As defined in the Dry Cleaner Environmental Response Statute, “Corrective
Action” consists of everything from site assessment, remedial actions (e.g., soil
excavation/removal, installation and operation of groundwater pump and treat
systems), to the use of engineering and institutional controls (e.g., impervious
cover, deed recordation).

D2. How clean will my site be when you are done?

The TCEQ will take the necessary steps to reduce the risk to human health and
safety. The Dry Cleaner Environmental Response Rules require that corrective
action be conducted in accordance with the Texas Risk Reduction Program
Rules (30TAC350). Thus, the TCEQ determines the most appropriate TRRP
Remedy Standard for a particular DCRP site.

However, the Dry Cleaner Environmental Response Rules also allow the TCEQ
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to postpone or suspend corrective action at a low priority site in order to make
money available for higher priority sites. Therefore, corrective action will not
necessarily proceed to a full closure under Texas Risk Reduction Program Rules
at all sites. The TCEQ will make the best use of the funds available and this may
require addressing any immediate threats before proceeding to another lower
priority site. At this time, the TCEQ is not committed to taking a site to closure in
every case.

D3. ldiscovered a release at my facility. What do 1 do?

You are required to report any spills or releases to the TCEQ. You may call the
TCEQ Environmental Release Hotline at 1-800-832-8224, or during business
hours, you may call your regional office. After reporting the spill, the person has
the option to clean up the area to pre-release conditions within 30 days of the
spill or release. If the spill is older than 30 days, the person has the option of
submitting an application to enter the Dry Cleaner Remediation Program, or the
person can perform corrective action at the site under the supervision of the
Voluntary Cleanup Program, or the Corrective Action Program of the TCEQ.

Additional information on release reporting can be found on the following TCEQ
web page: http://www.tceq.state.tx.us/remediation/mysite.html

E. Delinquent Registration Fees

E1. | own an active dry cleaning facility / drop station and 1 have not paid all of
my registration fees. Will this affect my Application for Ranking?
Yes, if you are not current with all dry cleaning fees owed to the TCEQ for all of
your facilities and / or drop stations, you are not eligible for corrective action
using the fund until those fees are paid in full. The requirement includes fees,
fines, penalties, and interest owed for dry cleaning facilities and drop stations.

E2. | am an eligible landowner applying to the DCRP, but the active dry cleaner
facility for which | am applying is currently delinquent on registration fees. Will
my Application for Ranking still be accepted by the TCEQ?
Any application submitted by a person/entity who is delinquent on a fee and/or
penalty will not be declared administratively complete until the fees/penalties are
paid and/or current. If the outstanding fees are not paid within 30 days, the
application will be returned to the applicant unprocessed.

E3. Although my site is currently delinquent with the TCEQ, the DCRP has
determined that all appropriate closure standards have been met. When will |
receive the “No Further Action Letter” documenting completion of corrective
action activities?
Final action will be withheld by the agency on a site if it is discovered that the
owner/entity who submitted the application is delinquent on fees and/or penalties
until such time as the fees/penalties are paid and/or current.
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E4. | am currently delinquent with the TCEQ, owing $100 for a penalty. Will my
DCRP site / DCRP Application for Ranking still be worked?
Currently, Yes. If the total monies owed are less than $200.

However, when the TCEQ develops an automated system which will quickly and

efficiently review for delinquent fees/penalties, then only applicants who owe less
than $25 may have their application processed.
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H.B. No. 2018

AN ACT
relating to eligibility for a municipal setting designation related
to potential impacts to groundwater gquality of solid waste
activities.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 361.803, Health and Safety Code, is
amended to read as follows:

Sec. 361.803. ELIGIBILITY FOR A MUNICIPAL SETTING
DESIGNATION. A person, including a local government, may submit a
request to the executive director for a municipal setting
designation for property if:

(1) the property is within the corporate limits or
extraterritorial jurisdiction of a municipality authorized by
statute [$hat—hab—a—popitaticn——oai gt leasb—ao-000]; and

(2) a public drinking water supply system exists that
satisfies the requirements of Chapter 341 and that supplies or is
capable of supplying drinking water to:

(A) the property for which designation is sought;

and
(B) property within one-half mile of the property

for which designation is sought.

SECTION 2. This Act takes effect immediately if it receives
a vote of two-thirds of all the members elected to each house, as
provided by Section 39, Article III, Texas Constitution. If this
Act does not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2007.

President of the Senate Speaker of the House

I certify that H.B. No. 2018 was passed by the House on April
13, 2007, by the following vote: Yeas 129, Nays 9, 1 present, not
voting.

Chief Clerk of the House

I certify that H.B. No. 2018 was passed by the Senate on May
8, 2007, by the following vote: Yeas 31, Nays 0.

Secretary of the Senate
APPROVED:

Date

Governor
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H.B. No. 3220

AN ACT
relating to the environmental regulation and remediation of dry
cleaning facilities.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. The heading to Section 374.102, Health and
Safety Code, is amended to read as follows:

Sec. 374.102. DRY CLEANING FACILITY OR DROP STATTION
REGISTRATION; FEE; POSTING.

SECTION 2. Subchapter C, Chapter 374, Health and Safety
Code, is amended by adding Sections 374.1022 and 374.1023 to read as
follows:

Sec. 374.1022. REGISTRATION OF PROPERTY OWNER OR PRECEDING
PROPERTY OWNER. (a) The following persons may participate in the
fund benefits by registering as provided by this section:

(1) a person who owng real property on which a dry
cleaning facility or drop station is or was located; or

(2) a preceding owner of real property on which a dry
cleaning facility or drop station is or was located who entered into
an agreement with the current owner associated with the sale of the
real property to the current owner that requires the person to be
responsible for any costs associated with cleaning up contamination
covered under this chapter.

(b} For a person described by Subsection (a) to participate
in fund benefits, the person must: _

(1} register with the commiggion on or before December
31, 2007, using a form prescribed by the commission;
{2} include on the registration form information
identifving the persgon as a:
(A) property owner; or
(B) preceding property owner; and
(3} pay the annual regigtration fee of $1,500.

{c}) A person described by Subsection (a) may participate in
the fund benefits by registering after December 31, 2007, in the
same manner as provided by Subsection (b). A person registering
after that date must algo pay:

(1) all past annual registration fees; and

{2} a late fee of 3100 for each month or partial month
that has elapsed between Decembexr 2007 and the date of the
registration.

(d) The annual registration fee may be divided into
guarterly payments due over the year on dates establighed by the
commission.

Sec. 374.1023. LIEN. {a) In addition to other remedies
available under other law, a lien is imposed against the real
property that is subject to a corrective action taken under this
chapter if the person does neot pay a registration fee under Section
374.1022 that is due while the corrective action is ongoing. The
amount of the lien is the sum of:

(1) the costs of the action; and
(2) the fees due but not paid during the period of the
corrective action.

(b) The lien imposed by this section arises and attaches to
the real property subject to the corrective action at the time an
affidavit is recorded and indexed in accordance with this section
in the county in which the real property is located. For the
purpose of determining rights of all affected parties, the lien
does not relate back to a time before the date on which the
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affidavit is recorded, which date is the lien inception date. The
lien continues until the liability for the corrective action costs
and registration fees is satigfied or becomes unenforceable through
operation of law. The executive director shall determine whether
to prepare an affidavit. In determining whether to prepare an
affidavit or whether a lien is gatisfied, the executive director:
(1) shall proceed in the manner that the executive
director determines will most likely result in the least overall
costs to the state after any cost and fee recovery action; and
(2) may take into account a landowner's financial
ability to satisfy the lien, including consgideration of whether the
real property that is the subject of the lien:
{A) is a homestead and is being occupied as a home
by the landowner; and
(B} has a fair market value of $250,000 or less.

(c) An authorized repregentative of the commission must
execute the affidavit. The affidavit must show:

(1) the names and addresgses of the persons liable for
the corrective action costs and registration fees;

(2) a description of the real property that is subject
to or affected by the corrective action; and

(3) the amount of the corrective action costs and
registration fees and the balance due.

(d) The county clerk shall record the affidavit in records
kept for that purpose and shall index the affidavit under the names
of the persong liable for the corrective action costs and
registration fees.

’ (e) The commission shall record a relinguishment or
satigfaction of the lien when the lien is paid or satisfied.

(f} The lien may be forecleosed only on judgment of a court of
competent jurisdiction foreclosing the lien and ordering the sale
of the property subject to the lien.

(g) The lien imposed by this gection ig not wvalid or
enforceable if real property, an interest in real property, or a
mortgage, lien, or other encumbrance on or against real property is
acquired before the affidavit is recorded, unlegs the person
acquiring the real property, an interest in the property, or the
mortgage, lien, or other encumbrance on the property had orx
reasonably should have had actual notice or knowledge that the real
property is subject to ox affected by a corrective action or has
knowledge that the state has incurred corrective action costs and
is owed registration fees.

(h) TIf a lien is fixed or attempted to be fixed as provided
by this section, the ovwner of the real property affected by the lien
may file a bond to indemnify against the lien. The bond must be
filed with the county clerk of the county in which the real property
subject to the lien is located. An action to establish, enforce, or
foreclose any lien or claim of lien covered by the bond must be
brought not later than the 30th day after the date of service of
notice of the bond. The bond must:

(1) describe the real property on which the lien is

claimed;
{2) refer to the lien claimed in a manner sufficient to

identify it;

(3) be in an amount double the amcount of the lien

referred to;

(4) be pavable to the commission;

(5) be executed by the party filing the bond as
principal and a corporate surety authorized under the law of this
gstate to execute the bond as surety; and

(6} be conditioned substantially that the principal
and sureties will pay to the commissicn the amount of the lien
claimed, plus costs, if the claim is proved to be a lien on the real
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property.

(i) After the bond is filed, the county clerk shall issue
notice of the bond to the named obligee. A copy of the bond must be
attached to the notice. The notice may be gerved on each obligee by
having a copy delivered to the obligee by any person competent to
make oath of the delivery. The original notice shall be returned to
the office of the county clerk, and the pergon making service of
copy shall make an ocath on the back of the copies showing on whom and
on what date the copies were served. The county clerk shall record
the bond notice and return in records kept for that purpose. In
acquiring an interest in real property, a purchaser or lender may
rely on and is absolutely protected by the record of the bond,
notice, and return.

{(j) The commission may sue on the bond after the 30th day
after the date on which the notice is served but may not sue on the
bond later than one vear after the date on which the notice is
served. The commission is entitled to recover reasonable
attorney's fees if the commissgion recovers in a suit on the lien or
on the bond.

SECTION 3. Section 374.103({a)}, Health and Safety Code, is
amended to read as follows:

{a} Except as provided by Subsection (b) and Section
374.104(d), a fee of $20 [$%E] per gallon is imposed on the purchase
of the dry cleaning solvent perchloroethylene and 53 [$5] per
gallon on the purchase of any other dry cleaning solvent by an owner
of a dry cleaning facility. The person who distributes the solvent
shall collect the fees and shall pay to the commission the amount
due, in accordance with Subsection (a-1}.

SECTION 4. Section 374.104, Health and Safety Code, is
amended by amending Subsecticn (b-1) and adding Subsection {g} to
read as follows:

(b-1) An owner of a dry cleaning facility or drop station who
files an option not to participate in accordance with Subsection
(b) is entitled to a refund of [exedit—agpdnsb—fubure] registration
fees paid under Section 374.102 [—Health—and—SefebxrLoder] to the

extent that a registration fee paid under that section in 2004 or
2005 exceeded the amount due for a nonparticipating dry cleaning
facility or drop station.

(g} A person who is the owner of a drv cleaning drop station
who timely files an option not to participate in fund benefits under
this section may, as provided by this subsection, retaln the status
of the drop station as nonparticipating if the person moves the drop
station to a new location. A pexson to whom this section applies
must:

(1) provide to the commission the written consent of
the property owner at the new location; and

(2) continue to comply with the other requirements of
thig section.

SECTION 5. Subchapter D, Chapter 374, Health and Safety
Code, is amended by adding Section 374.1535 to read as follows:

Sec. 374.1535. SITE RESTRICTIONS AFTER CORRECTIVE ACTION.
(a) TIf the commission has completed corrective action at a dry
cleaning gite, perchloroethylene may not be used at that site.

(b) If the owner of a dry cleaning site uses
perchloroethylene at the site after the completion of corrective
action at that site, the site is not eligible for future corrective
action using money from the fund.

SECTION 6. Sections 374.154(b} and (c), Health and Safety
Code, are amended to read as follows:

(b) The following persons are ellgible to apply for a site
to be ranked under Subsection (a):

{1} a person whe is an owner of the dry cleaning
facility or drop station; and

http://www.capitol.state.{x us/tlodocs/80R/billtext/htmI/HB03220F . HTM 5/30/2007



80(R) HB 3220 - Enrolled version - Bill Text Page 4

(2} a person who is registered with the commissicn
under Section 374.1022 [s—swher—ei—the—tresl—propertyon—whichthe
ﬂ-r}r o] Q:.n-:ﬂg -F:.r*-:'l-:i—-lr ot Avﬁp PR S O PO -:s ol UIa e Tr\n-:i-gr:l; ol
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(c) If the applicant for ranking:

(1) is not an owner of the real property, the
application must include proof that an owner of the real property
has been notified of the application;

(2) 1s an owner of the real property and the dry
cleaning facility or drop station is leased, the application must
include proof that a lessee has been notified of the application; or

(3) is a person described by Section 374.1022(a) (2)
[Subraction—{hi{3)-], the application must include proof that the
owner of the real property and any lessee have been notified of the
application.

SECTION 7. Section 374.207, Health and Safety Code, is
amended to read as follows:

Sec. 374.207. ELIGIBLE OWNER OR REGISTERED PERSON EXEMPT
FROM CERTAIN CLAIMS. If an owner or a [ethex] person registered
under Section 374.1022 is eligible under this chapter to have
corrective action costs paid by the fund, an administrative or
judicial claim may not be made under state law against the owner or
other person by or on behalf of this state or by any other person,
except a political subdivision, to compel corrective action or seek
recovery of the costs of corrective action that result from the
release.

SECTION 8. The Texas Commission on Environmental Quality
shall provide the comptroller with a list of persons eligible for a
refund under Section 374.104(b-1), Health and Safety Code, as
amended by this Act not later than November 30, 2007, and the
comptroller shall pay each refund not later than December 31, 2007.
The amount of a refund paid to a person under this section is the
current credit balance for that person at the time the list is
completed.

SECTION 9. This Act takes effect immediately if it receives
a vote of two-thirds of all the members elected to each house, as
provided by Section 39, Article III, Texas Constitution. If this
Act does not receive the vote necessary for immediate efifect, this
Act takes effect September 1, 2007.

President of the Senate Speaker of the House

I certify that H.B. No. 3220 was passed by the House on May
10, 2007, by the following vote: Yeas 141, Nays 0, 2 present, not
voting.

Chief Clerk of the House

I certify that H.B. No. 3220 was passed by the Senate on May
22, 2007, by the following vote: Yeas 31, Nays 0.
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BILL ANALYSIS Exhibit 8

Senate Research Center H.B. 3220
By: Elkins (Jackson)

Natural Resources

5/16/2007

Engrossed

AUTHOR'S / SPONSOR'S STATEMENT OF INTENT

Conflicts often arise between property owners and dry cleaning facility owners who lease the property over
the cost of remediating hazardous wastes resulting from expended chemicals used by dry cleaning facilities.
In the event of such conflict, each side hires its own experts to determine the extent and cost of the clean-
up, which is an expensive and time-consuming process, inevitably delaying the clean-up process.

H.B. 3220 provides for uniform environmental regulation and remediation of dry cleaning facilities.
RULEMAKING AUTHORITY

This bill does not expressly grant any additional rulemaking authority to a state officer, institution, or
agency.

SECTION BY SECTION ANALYSIS
SECTION 1. Amends the heading to Section 374.102, Health and Safety Code, to read as follows:

Sec, 374.102. DRY CLEANING FACILITY OR DROP STATION REGISTRATION; FEE;
POSTING.

SECTION 2. Amends Subchapter C, Chapter 374, Health and Safety Code, by adding Sections 374.1022
and 374.1023, as follows:

Sec. 374.1022. REGISTRATION OF PROPERTY OWNER OR PRECEDING PROPERTY
OWNER. (a) Provides that a person who owns real property on which a dry cleaning facility or
drop station is or was located, or the preceding owner of such property who entered into an
agreement with the current owner associated with the sale of the real property to the current owner
that requires the person to be responsible for any costs associated with cleaning up contamination
covered under this chapter (Dry Cleaner Environmental Response), to participate in the fund benefits
by registering as provided by this section.

(b) Requires a person described by Subsection (a), in order to participate in fund benefits, to
register with the Texas Commission on Environmental Quality (TCEQ) on or before
December 31, 2007, using a form prescribed by TCEQ, to include on such a form
information identifying the person as a property owner or a preceding property owner, and
pay an annual registration fee of $1,500.

(c) Authorizes a person described by Subsection (a) to participate in fund benefits by
registering after December 31, 2007, in the same manner as provided by Subsection (b).
Requires a person registering after that date to pay all past annual registration fees and a late
fee of $100 for each month or partial month that has elapsed between December 2007 and the
date of the registration.
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(d) Authorizes the annual registration fee to be divided into quarterly payments due over the
year on dates established by TCEQ.

Sec. 374.1023. LIEN. (a) Provides that a lien is imposed, in addition to all other remedies available
under other law, against the real property that is subject to a corrective action taken under this
chapter if the person does not pay a registration fee under Section 372.1022 that is due while the
corrective action is ongoing. Provides that the amount of the lien is the sum of the costs of the
action and the fees due but not paid during the period of corrective action.

(b) Provides that the lien imposed by this section arises and attaches to the real property
subject to the corrective action at the time an affidavit is recorded and indexed in accordance
with this section in the county in which the real property is located. Provides that the lien
does not relate back to a time before the date on which the affidavit is recorded, which date is
the lien inception date, for the purpose of determining rights of all affected parties. Provides
that the lien continues until the liability for the corrective action costs and registration fees is
satisfied or becomes unenforeeable through operation of law. Requires the executive director
of TCEQ (executive director) to determine whether to prepare an affidavit. Sets forth certain
actions or considerations to be taken by the executive director in determining whether to
prepare an affidavit or whether a lien is satisfied.

(c) Requires an authorized representative of TCEQ to execute the affidavit. Requires the
affidavit to show the names and addresses of the persons liable for the corrective action costs
and registration fees, a description of the real property that is subject to or affected by the
corrective action, and the amount of corrective action costs and registration fees and the
balance due.

(d) Requires the county clerk to record the affidavit in records kept for that purpose and to
index the affidavit under the names of the persons liable for the corrective action costs and
registration fees.

(e) Requires TCEQ to record a relinquishment or satisfaction of the lien when the lien is paid
or satisfied.

(f) Authorizes the foreclosure of the lien only on judgment of a court of competent
jurisdiction foreclosing the lien and ordering the sale of the property subject to the lien.

(g) Provides that the lien imposed by this section is not valid or enforceable if real property,
an interest in real property, or a mortgage, lien, or other encumbrance on or against real
property is acquired before the affidavit is recorded, unless the person acquiring said property
or encumbrance had or reasonably should have had actual notice or knowledge that the real
property is subject to or affected by a corrective action or has knowledge that the state has
incurred corrective action costs and is owed registration fees.

(h) Authorizes the owner of the real property affected by the lien, if a lien is fixed or
attempted to be fixed as provided by this section, to file a bond to indemnify against the lien.
Requires the bond to be filed with the county clerk of the county in which the real property
subject to the lien is located. Requires an action to establish, enforce, or foreclose any lien or
claim of lien covered by the bond to be brought not later than the 30th day afier the date of
service of notice of the bond. Sets forth certain requirements of the bond.

(1) Requires the county clerk after the bond is filed, to issue notice of the bond to the named
obligee. Requires a copy of the bond to be attached to the notice. Authorizes the notice to be
served on each obligee by having a copy delivered to the obligee by any person competent to
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make oath of the delivery. Requires the original notice to be returned to the office of the
county clerk, and the person making service of copy shall make an oath on the back of the
copies showing on whom and on what date the copies were served. Requires the county
clerk to record the bond notice and return in records kept for that purpose. Authorizes a
purchaser or lender, in acquiring an interest in real property, to rely on and is absolutely
protected by the record of the bond, notice, and return.

() Authorizes TCEQ to sue on the bond after the 30th day after the date on which the notice
is served but may not sue on the bond later than one year after the date on which the notice is
served. Entitles TCEQ to recover reasonable attorney's fees if TCEQ recovers in a suit on
the lien or on the bond.

SECTION 3. Amends Section 374.103(a), Health and Safety Code, to provide, except as provided by
Subsection (b) and Section 374.104(d), a fee of $20 per gallon, rather than $15 per gallon, is imposed on the
purchase of the dry cleaning solvent perchloroethylene and $3 per gallon, rather than $5 per gallon, on the
purchase of any other dry cleaning solvent by an owner of a dry cleaning facility.

SECTION 4. Amends Section 374.104, Health and Safety Code, by amending Subsection (b-1) and adding
Subsection (g), as follows:

(b-1) Entitles an owner of a dry cleaning facility or drop station who files an option not to
participate in accordance with Subsection (b) to a refund of registration fees, rather than credit
against future fees, paid under Section 374.102 to the extent that a registration fee paid under that
section in 2004 or 2005 exceeded the amount due for a nonparticipating dry cleaning facility or drop
station. Makes a nonsubstantive change.

(g) Authorizes a person who is the owner of a dry cleaning drop station who timely files an option
not to participate in fund benefits under this section, as provided by this subsection, to retain the
status of the drop station as nonparticipating if the person moves the drop station to a new location.
Requires a person to whom this section applies to provide to TCEQ the written consent of the
property owner at the new location, and continue to comply with the other requirements of this
section.

SECTION 5. Amends Subchapter D, Chapter 374, Health and Safety Code, by adding Section 374.1535, as
follows:

Sec. 374.1535. SITE RESTRICTIONS AFTER CORRECTIVE ACTION. (a) Prohibits
perchloroethylene from being used at a site if TCEQ has completed corrective action at a dry
cleaning site.

(b) Provides that a site is not eligible for future corrective action using money from the fund
if the owner of a dry cleaning site uses perchloroethylene at the site after the completion of
corrective action at that site.

SECTION 6. Amends Sections 374.154(b) and (c), Health and Safety Code, as follows:

(b) Provides that certain persons are eligible to apply for a site to be ranked under Subsection (a).
Deletes existing text relating to a certain person who is an owner or a previous Owner.

(c) Requires an application to include proof that the owner of the real property and any lessee have
been notified of the application is a person described by Section 374.1022(a)(2), rather than
Subsection (b)(3).

SECTION 7. Amends Section 374.207, Health and Safety Code, as follows:

http://www.capitol.state.tx.us/tlodocslSORlanallysis/htmI/H B03220E.HTM 5/30/2007



80(R) HB 3220 - Engrossed version - Bill Analysis Page 4 of 4

Sec. 374.207. New heading: ELIGIBLE OWNER OR REGISTERED PERSON EXEMPT FROM
CERTAIN CLAIMS. Prohibits an administrative or judicial claim, if an owner or a person
registered under Section 374.1022 is eligible under this chapter to have corrective action costs paid
by the fund, from being made under state law against the owner or other person by or on behalf of
this state or by any other person, except a political subdivision, to compel corrective action or seek
recovery of the costs of corrective action that result from the release. Makes a nonsubstantive
change.

SECTION 8. Requires TCEQ to provide the comptroller of public accounts with a list of persons eligible
for a refund under Section 374.104(b-1), Health and Safety Code, as amended by this Act not later than
November 30, 2007, and requires the comptroller to pay each refund not later than December 31, 2007.
Provides that the amount of a refund paid to a person under this section is the current credit balance for that
person at the time the list is completed.

SECTION 9. Effective date: upon passage or September 1, 2007.
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