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POWER TOOLS:  USING MUNICIPAL 
SETTING DESIGNATIONS AND THE DRY 
CLEANER REMEDIATION PROGRAM 
TO ADDRESS CONTAMINATED 
PROPERTY IN TEXAS1 

 
I. INTRODUCTION 
 Where a property is, or is suspected to be, 
impacted by environmental contamination, 
uncertainties regarding liability exposure, cleanup 
costs, potential disruption to business operations, and 
property valuation often create concerns for property 
owners, as well as potential purchasers, developers, 
lenders and others.  Various “tools” have been 
developed to reduce these uncertainties associated with 
contaminated properties (commonly referred to as 
“brownfields”). The tools used for managing 
environmental loss exposures come in numerous 
forms, including risk-based cleanup standards, Federal 
and State programs offering protection from 
governmental liability, contractual risk allotment, 
environmental insurance, and deal structuring. 
 Two additional statutory tools were adopted for 
use in Texas by the State Legislature in 2003:  
Municipal Setting Designations (“MSDs”) and the Dry 
Cleaner Remediation Program (“DCRP”).  These 
statutory programs utilize different approaches: 
 

a. An MSD can make it quicker and less costly 
to obtain regulatory closure from the Texas 
Commission on Environmental Quality 
(“TCEQ”) for a contaminated site. 

b. The DCRP shifts the obligation for cleanup 
of solvents from dry cleaning operations to 
the State of Texas, payable out of a State 
fund. 

 
 Compared with the existing remediation tools, the 
MSD and DCRP can be considered “power tools” 
since they can provide a mechanism for arriving at an 
exit strategy for a contaminated property more quickly 
and with more certainty and less cost. This paper 
considers how these tools can be of practical benefit 
both to current property owners and to purchasers, 
developers and lenders in connection with a transaction 
involving a brownfield property. 
 
II. MUNICIPAL SETTING DESIGNATIONS – A 

NEW PARADIGM FOR REACHING 
REGULATORY CLOSURE 

A. Background 
 The Municipal Setting Designation is not a stand-
alone regulatory fix for a contaminated property.  An 
MSD does not substitute for a Certificate of 
Completion (“COC”) under the Texas Voluntary 

Cleanup Program (“VCP”) or a no further action 
determination under one of the other Texas 
remediation programs, such as TCEQ’s Corrective 
Action Program or Petroleum Storage Tank Program.  
Rather, it is intended to be used as a component part of 
the State’s regulatory closure process.  Because the 
VCP is generally considered to be the regulatory 
closure program preferred by the real estate market, 
this paper will focus on how the MSD works in the 
context of the VCP. 
 
1. MSD and VCP 
 The VCP is intended to provide incentive to 
remediate contaminated property by removing liability 
of future landowners and lenders.2  When the necessary 
investigation and appropriate response actions with 
respect to a site have been completed and a COC is 
issued by TCEQ, future owners, operators, and lenders 
are released (subject to limited exceptions) from 
liability to the State of Texas with respect to cleanup of 
contamination present at the site covered by the COC 
at the time the COC was issued.3  Prospective 
purchasers of contaminated sites that become 
applicants under the VCP prior to taking ownership of 
the property will also be released from liability upon 
TCEQ=s subsequent issuance of a COC.4 
 
2. Texas Risk Reduction Program  
 Texas Risk Reduction Program (ATRRP@) is 
TCEQ’s “cleanup cookbook@ for Texas remediation 
projects. The detailed TRRP regulations,5 and 
extensive accompanying guidance issued by TCEQ, 
provide a comprehensive risk-based approach for 
assessing and responding to environmental 
contamination. TRRP requires persons addressing 
environmental contamination to perform a series of 
activities with respect to a site. Those activities 
include: 
 

a. Conducting an affected property assessment, 
classifying groundwater, determining land 
use, and notifying affected offsite property 
owners; 

b. Determining critical protective concentration 
levels for the affected environmental media 
(e.g., soil, groundwater, surface water) and 
potential exposure pathways (e.g. dermal 
exposure to soil, human ingestion of 
groundwater, ecological receptors); 

c. Preparing an Affected Property Assessment 
Report (“APAR”) which sets out in detail the 
information noted above, along with a 
significant amount of other site-related 
information called for by TRRP; 



Slavich – Municipal Setting Designations and Dry Cleaner Remediation Program Chapter 27 
 

_______________________________________________________________________________________________________ 
2 

d. Developing a Response Action Plan that 
describes how the proposed response 
objectives will be met; and 

e. Preparing and submitting to TCEQ following 
completion of response actions, a Response 
Action Completion Report.6 

 
 A complete delineation of the lateral and vertical 
extent of impacts to affected media above TRRP 
Protective Concentration Levels (“PCLs”) for 
Achemicals of concern@ is generally required as part of 
the APAR.  Typically the most stringent PCLs for 
contaminants in soil and groundwater are based 
directly or indirectly on Federal drinking water 
standards.  Delineation will many times be the most 
costly and time-consuming component of the TRRP 
process. 
 The Legislature created the Municipal Setting 
Designation as a legislative amendment of the 
regulatory provisions established by TCEQ in their 
TRRP standards.  It can provide particular relief from 
the factor typically responsible for the greatest amount 
of cost and time in addressing environmental impacts 
at a contaminated site – potential human consumption 
of contaminated groundwater – where conditions 
indicate that human consumption of affected 
groundwater cannot be reasonably anticipated.  With 
an MSD, persons addressing impacted property may be 
subject to less stringent soil and groundwater 
assessment and cleanup requirements than would 
otherwise be required under TRRP. 
 
B. The Municipal Setting Designation 
 H.B. 3152 (effective September 1, 2003)7 
authorized the creation of MSDs in Chapter 361, 
Subchapter W of the Texas Solid Waste Disposal Act.8 
As adopted, the statute required two criteria for 
eligibility: 
 

a. A public drinking water supply system exists 
which is capable of supplying drinking water 
to the MSD property and property within ½ 
mile of the MSD Property; and 

b. The property is within the corporate city 
limits or extraterritorial jurisdiction of a 
municipality with a population of at least 
20,000.9 

 
 The second eligibility criteria was eliminated by 
H.B. 2018, which was passed by the 80th Legislature 
and signed by the Governor on May 25, 2007, allowing 
for wider utilization of MSDs in Texas. 

An MSD is a specified geographic area that is 
certified by the TCEQ pursuant to an application by a 
property owner, municipality, or others. The 
boundaries of an MSD will usually be identical to the 

boundaries of the property owned by the VCP 
applicant.  However, in certain circumstances, an MSD 
can extend beyond the applicant=s property and also 
cover adjacent properties.  Generally such a multi-
property MSD will require the authorization of the 
owners of the covered property. Note, however, that 
the City of Fort Worth is seeking an MSD covering 
approximately 2,000 acres in the Trinity Uptown 
section of the City without the prior written approval of 
property owners within the MSD boundaries. 
Additionally, the City of Beaumont has put in place an 
ordinance that condemned the groundwater in the City 
for potable use and that designates the City as an MSD. 

Certification of an MSD affects TRRP standards 
by changing the applicable assessment and cleanup 
levels for soil and groundwater with respect to the 
MSD site.  So long as groundwater contamination is 
not causing, nor is it reasonably anticipated to cause, 
offsite impacts to human health within a ½ mile buffer 
zone surrounding the MSD, then soil and groundwater 
assessment and cleanup levels based directly or 
indirectly on safe drinking water standards do not 
apply under TRRP. The determination of actual or 
potential exposure to contaminated groundwater is 
based on a survey of existing groundwater wells within 
the ½ mile buffer zone surrounding the MSD.  Even if 
there are state-registered groundwater wells within the 
buffer zone surrounding the MSD property, if the 
groundwater contamination impacting the MSD 
property is not reasonably anticipated to impact these 
existing wells, the human ingestion pathway for 
groundwater will not be considered under TRRP.  To 
justify elimination of the human ingestion risk factor, a 
City ordinance or deed restriction prohibiting potable 
use of affected groundwater within an MSD will be 
required.10 
 If no groundwater wells exist within the buffer 
zone, or if it can be shown that the contamination is not 
reasonably anticipated to impact any existing wells, the 
VCP applicant can eliminate the following PCLs for 
purposes of assessment and cleanup under TRRP: 
 

a. The groundwater PCLs for direct human 
ingestion of groundwater (GWGWIng), and 

b. The soil PCLs for protection against leaching 
of contaminants from soils into groundwater 
at levels that would be unsafe for human 
ingestion (GWSoilIng). 

 
At sites where an MSD can eliminate the 

groundwater exposure pathway, the effect on 
assessment and cleanup standards can be dramatic.  For 
example, at dry cleaner sites, the contaminant 
invariably will be the solvent used in dry cleaner 
operations.  Historically, that solvent has been 
perchlorethylene, commonly known as perc.  The 
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groundwater PCL, based on ingestion of perc, is 0.005 
ppm.11  That number will be considered the “critical” 
PCL and groundwater assessment and cleanup to that 
level would be required.  By eliminating the ingestion 
pathway with an MSD, the critical PCL will no longer 
be the ingestion pathway but rather the inhalation 
pathway, of 330 ppm, which is a 66,000 times increase 
over the non-MSD critical PCL of 0.005 ppm.12 

Also, although groundwater contamination may 
be the primary focus at a site, an MSD can also relax 
soil assessment requirements and reduce the amount of 
soil that must be removed or otherwise remediated to 
achieve regulatory closure.  When an MSD removes 
the groundwater ingestion pathway, the critical PCL 
for soil will be based upon a combined ingestion, 
dermal and inhalation exposure level rather than a soil-
to-groundwater protection level.  For example, 
elimination of the ingestion PCL for perc, at a site with 
a source area under 0.5 acre can result in an increase in 
the critical PCL for soil from 0.05 mg/kg (GWSoilIng) to 
98 mg/kg (TotSoilComb)13 for a residential site and 360 
mg/kg (TotSoilComb)14 for a commercial/industrial site. 

In many cases, no offsite assessment and no 
remediation of groundwater will be necessary to 
achieve a Remedy A cleanup with an MSD. However, 
certification of an MSD does not eliminate all 
assessment and cleanup requirements under TRRP.  
While two of the groundwater-related exposure 
pathways (ingestion, and protection of groundwater 
from surface and subsurface soil contamination) are 
eliminated from the risk analysis under TRRP, there 
are three other groundwater pathways that must still be 
considered and either eliminated or addressed: 
inhalation of volatiles; discharge to subsurface water; 
and ecological protection.15  Similarly, an MSD does 
not eliminate all assessment and cleanup requirements 
for soil contamination.  For these and other reasons 
discussed above, it is important that persons planning 
to use an MSD strategy to address contamination under 
TRRP conduct an initial screening investigation to 
evaluate whether an MSD can be used to meet all 
TRRP assessment and cleanup requirements.  
 
C. The MSD Process 
 The MSD process is made up of a series of 
requirements at the municipal and state levels.  
 
1. State MSD Requirements 
 The steps to obtain MSD certification for a site 
are defined in Subchapter W of the Texas Health & 
Safety Code.16  These steps include application and 
payment of a $1,000 fee; notice of the application 
(mailed to affected municipalities, municipal and retail 
public water utilities, and registered water well 
owners); public comment period (60 days); staff 

technical review (90 days); and certification by 
TCEQ.17 
 
2. Municipal MSD Procedures 

Before TCEQ may certify an MSD, the applicant 
must provide documentation evidencing that: 
 

a. The MSD application to TCEQ is 
accompanied by resolutions in support 
adopted by (i) the city council of the 
municipality in which the MSD is located 
and any other municipalities lying within the 
boundaries of the MSD and 2 mile buffer 
zone; and (ii) the governing body of each 
municipal and retail public utility having a 
groundwater supply well within 5 miles of 
the MSD; and 

b. The property for which an MSD is sought is 
subject to either: 

 
(1) a municipal ordinance that prohibits the 

use of affected groundwater from 
beneath the property as potable water 
and that appropriately restricts other 
uses of and contact with that 
groundwater; or  

(2) a restrictive covenant enforceable by the 
municipality in which the property is 
located that prohibits the use of 
designated groundwater from beneath 
the property as potable water and 
appropriately restricts other uses or 
contact with that groundwater.  
Restrictive covenants must be approved 
by municipal resolution.18 

 
The first two MSDs were done in the City of 

Dallas on a “pilot project” basis.  The City of Dallas 
subsequently adopted a procedural ordinance19 to 
standardize the processing of MSD applications.  Other 
municipalities that have adopted MSD procedural 
ordinances as of May 2007 include Fort Worth, 
Grapevine, Grand Prairie, and Arlington.20 As would 
be expected, the municipal MSD programs vary in 
their approach to application fees, notice requirements, 
public participation and paperwork required during and 
after related TCEQ determinations.   
 Whether the jurisdiction has adopted a procedural 
ordinance, or whether it would consider an application 
on a case-to-case basis, the challenge is to obtain a 
resolution in support of the MSD not only from the 
municipality in which the MSD is located, but also 
resolutions of support from municipalities and 
regulated public utilities within the specified distances 
from the site, which may not have the same interest in 
approving the MSD as the host municipality.  
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Consequently, the MSD is, at its heart, a political 
process, with accompanying environmental technical 
aspects, and it is imperative that the MSD applicant 
keep in mind that their project team will need to 
include professionals that can assist with the political 
and related legal issues, which are beyond what 
environmental consultants typically provide. 
 
D. The Importance of MSDs to Real Estate Deals 

MSDs offer the opportunity to take a new 
strategic approach at sites that require regulatory 
closure. The typical brownfield site may present a 
number of challenges: 

 
a. Performing a cleanup that is cost-effective 

within the context of the property value or 
cost of redevelopment; 

b. Dealing with uncertainty as to if and when 
the State will grant regulatory closure; or 

c. Dealing with situations where contamination 
sourced on the subject property has migrated 
offsite or where the source of the 
contamination is an upgradient site which 
cannot be controlled by the subject property. 

 
In our firm’s experience in dealing with those 

challenges on client’s projects, the MSD provides a 
significant improvement in offering more certainty and 
finality to projects involving contaminated properties. 

As noted earlier, an MSD strategy can eliminate 
the need to “chase the plume” of contamination, which 
would otherwise be required under TRRP. That is 
particularly useful in situations where the plume has 
migrated and impacted offsite properties. 

Even though an MSD requires a municipal 
ordinance or deed restriction on groundwater, a closure 
utilizing an MSD qualifies as TRRP Remedy Standard 
A, so the MSD would not be considered to be an 
institutional control. TRRP Remedy Standard A 
closure criteria would allow the applicant to use a Self 
Implementation Notice (“SIN”) under TRRP rules to 
achieve target cleanup levels, rather than having to 
submit a Response Action Plan that, unlike a SIN, will 
require State approval.  That approach can save time in 
the remediation schedule, which can be critical to a 
developer. 

A combined VCP/MSD approach can substitute 
for an Innocent Owner/Operator program (“IOP”) 
strategy for a site.  The certificate issued by TCEQ 
under their IOP program provides a release of liability 
from the State without addressing regulatory closure of 
the contamination.  In contrast, an MSD/VCP approach 
can provide regulatory closure and also overcome the 
primary drawback of Innocent Owner Certificates 
(“IOCs”) to real estate developers: the IOC does not 
run with the land. 

MSDs can also address concerns regarding 
liability exposure for environmental conditions that 
may have impacted surrounding properties. MSDs can 
reduce the potential for tort exposure by demonstrating 
that levels that exceed TRRP published standards can 
be left in place and still be deemed protective of human 
health and the environment under TRRP. MSDs also 
offer a vehicle for the owners of impacted adjacent 
property to join with the MSD applicant and extend the 
boundaries of the MSD to cover that adjacent property. 

The MSD process can provide comfort to lenders 
and environmental insurance underwriters for a 
brownfield site. It has been our firm’s experience that 
lenders are willing to consider financing for a 
contaminated property, even though regulatory closure 
has not yet been obtained from TCEQ, where an MSD 
has been (or, in certain instances, is expected to be) 
obtained for a property. Also an MSD will be 
considered to lower the underwriting risks for writing 
an environmental liability policy covering a brownfield 
site. 

Exhibit 1 is a TCEQ list of MSDs showing 
applications that have been filed and MSDs 
subsequently certified by TCEQ.  By my informal 
calculation, the projected value of redevelopment 
projects made possible by the certified  MSDs that 
Guida, Slavich & Flores has handled through May 
2007 (approximately half of the MSDs certified to date 
by TCEQ) exceeds $500 million.  With the additional 
client properties we currently have in the pipeline for 
MSD certifications, that total number is expected to 
exceed $2.5 billion in the near future. Those numbers, 
while admittedly estimates, shows the significant 
impact that the MSDs have had in the short time of 
their existence. MSDs provide an important tool for 
property owners needing an exit strategy for 
environmentally-impacted properties, and for 
purchasers and developers dealing with the challenges 
of redeveloping contaminated property. 
 
III. THE DRY CLEANER REMEDIATION 

PROGRAM – HAVING THE STATE 
ADDRESS CONTAMINATION  

A. Dry Cleaner Environmental Response Statute  
The Dry Cleaner Environmental Response Statute 

(“Dry Cleaner Statute”) was adopted by the 78th 
Legislature in 200321 and later amended by the 79th 
Legislature in 2005.22  The statute is codified as 
Chapter 374 of the Texas Health & Safety Code.23  The 
Dry Cleaner Statute provided for rules that, among 
other things, impose performance standards for dry 
cleaning facilities including mandatory facility 
retrofitting,24 and provide for prompt and appropriate 
corrective action of releases from dry cleaning 
facilities.25  Rules were promulgated by TCEQ and are 
set forth in 30 TAC Chapter 337. 
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The Dry Cleaner Statute established registration 
requirements, fees, performance standards and other 
operational regulations, and investigation and 
remediation (“corrective action”) requirements for dry 
cleaning facilities.  The particular provisions of the Dry 
Cleaner Statute that this paper will address are outlined 
in Section 374.101, which created a State fund to pay 
for State-lead cleanup of dry cleaner-related 
contaminated sites.  The fund is financed by dry 
cleaner registration fees and fees imposed on the 
purchase of dry cleaner solvent.26 

The Dry Cleaner Statute also imposed response 
requirements in the event of a release of dry cleaning 
solvent.  These requirements include immediately 
containing and controlling a release, and release 
reporting requirements.27 
 
B. The Dry Cleaner Remediation Program  

The portion of the Dry Cleaner Statute of 
particular interest to real estate investors and 
developers is the Dry Cleaner Remediation Program 
(“DCRP”).  The DCRP provides for State-lead cleanup 
of site contamination from a retail dry cleaning 
establishment.  The Dry Cleaner Statute provides that 
if a contaminated dry cleaning site has been “ranked” 
under Section 374.154, then the State of Texas may use 
money from the fund (up to $5 million for that single 
site28) for corrective action at the site. 

 
1. DCRP Eligibility 

There are three classes of “owners” eligible to 
apply for a site to be ranked.29  The first class, an 
owner of a dry cleaning facility or drop station, can 
apply for site ranking, provided that for active 
facilities, the facility is registered and current on fees, 
the dry cleaning operations are in compliance with 
applicable performance standards at the time of the 
release, and the owner is not in arrears for other monies 
owed to the State.30 

The second class is the owner of the real property 
on which the dry cleaning facility or drop station is or 
was located, who is also eligible to apply for site 
ranking.  A five-year ownership requirement was 
removed in the 2005 amendments to the Dry Cleaner 
Statue. Certain former owners of real property on 
which the facility or drop station is or was formerly 
located are also eligible to apply for site ranking and 
make up the third class.31 

H.B. 3220 was passed by both the House and the 
Senate during the 80th Legislature, but as of the date of 
this paper, had not been signed by the Governor. The 
amendment to the DCRP statute would require the two 
latter classes of real property owners noted above to 
pay an annual registration fee of $1,500 to participate 
in DCRP fund benefits.  It would also subject the real 
property at which the State undertakes DCRP 

corrective action to a lien if those registration fees have 
not been paid. 
 
2. Site Ranking and Prioritization 

In order for a site to be eligible for State cleanup 
under the DCRP, an eligible person must submit a 
ranking application.32  The DCRP application requires 
site specific information, including a receptor survey, a 
site map showing the location of dry cleaning 
equipment, and a sufficient number of environmental 
samples, including groundwater samples, to document 
that a release of dry cleaning solvents has occurred.33 

The State requires a $5,000 per site deductible,34 
which can be met by a demonstration that the applicant 
has spent that much money in site investigation costs.  
TCEQ is to assign a rank for a site based on 
information contained in the ranking application.35  
Non-emergency sites are ranked in order of relative 
significance.36  The ranking procedures are set forth in 
TCEQ’s rules.37  Based on those procedures, TCEQ 
assigns a numerical score for the applying site.  The 
ranking is considered by TCEQ to be a measure of the 
potential for the release to impact receptors.  TCEQ is 
to assign ranking to a site within ninety (90) days of 
receiving a ranking application.38 

The State also makes a separate prioritization 
determination for ranked sites.  That determination is 
to be made semi-annually.39  TCEQ will consider 
factors in addition to a site’s ranking score,40 such as 
the amount of money in the fund, and whether interim 
or immediate action may prove cost effective by 
reducing the future costs necessary for remediation of 
the site.  The relative priority, among ranked sites, can 
change,41 particularly as new sites apply and are 
assigned a site ranking. 
 
3. Corrective Action 

The statute provides that TCEQ is responsible for 
corrective action at sites that have been ranked.42  
“Corrective action” includes investigation, assessment 
and cleanup of affected soil, groundwater, and surface 
water, both onsite and offsite.43  TCEQ can compel site 
access to perform corrective action; however, TCEQ 
has indicated that they prefer access be granted 
voluntarily.44 TCEQ can compel owners or lessees of 
dry cleaning facilities to undertake corrective action 
under certain circumstances as long as requiring the 
owner or lessee to bear the responsibility would not 
prejudice another eligible person to have corrective 
action costs paid by the fund.45 

TCEQ can approve entities other than the State to 
perform site investigation and remediation.  The third-
party contractors currently under contract with TCEQ 
to address issues at ranked sites are Ecology & 
Environment, Inc. and Weston Solutions, Inc.  
Additionally, the statute allows TCEQ to use a cleanup 
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standard less stringent than those required by TRRP.  
To date, however, State policy has been not to utilize a 
less stringent cleanup standard. TCEQ representatives 
have also previously indicated to me that TCEQ does 
not plan to utilize Municipal Setting Designations in 
connection with DCRP cleanups. 
 
4. DCRP and the VCP 

TCEQ treats the DCRP as a corrective action 
alternative to the Voluntary Cleanup Program.  

Although there is no statutory restriction on having a 
site addressed under both the DCRP and the VCP, 
TCEQ takes the position that an election between the 
two programs must be made.  After a VCP site has 
been ranked in the DCRP, the applicant must decide 
within forty-five (45) days whether to remain in the 
VCP, or to withdraw the site from the VCP and let the 
State perform corrective action under the DCRP.46   

The following chart compares certain aspects of 
the two programs: 

 

 
5. DCRP and Real Estate Deals 
 In a real estate deal involving an environmentally-
impacted site, there are two important considerations: 
the status of regulatory closure for a site, and the 
impact of that status on potential investors and their 
lenders.  Although, DCRP, on its face, presents a very 
attractive opportunity to have the State assume 
responsibility for dry cleaning contamination 
impacting a site, there are a number of potential 
downsides of the DCRP that should be considered for 
any site: 
 
a. Is the site impacted by contaminants of concern in 

addition to dry cleaning solvents from the dry 
cleaning facility? DCRP is limited to addressing 
dry cleaning solvents from dry cleaning 
facilities.47  Similar chlorinated solvent 
contamination will not be covered if that 
contamination is from a source other than a dry 
cleaning facility.  Non-dry cleaning solvent 
constituents of concern need to be addressed 
under State programs other than the DCRP, such 
as the VCP. 

b. When will the State complete corrective action 
and issue a No Further Action letter? Without 
regulatory closure in place, both financing and 
exit strategy for a site can be adversely impacted.  
Just because the State has undertaken the 
obligation to perform corrective action, there is no 
assurance that the necessary work can or will be 
done on a schedule that meets the needs of the 
site’s owner or potential purchasers. 

c. What will be the real estate implications of 
regulatory closure using a commercial/industrial 
standard? TRPP utilizes a risk-based closure 
approach. Also, TRRP draws a distinction 
between regulatory closures where the anticipated 
use of the property is residential and where the 
anticipated use is commercial/industrial.  The 
investigative and cleanup standards for the former 
use are more stringent than for the latter use.  In 
performing corrective action at a dry cleaning site, 
TCEQ would not be expected to perform a clean 
up more stringent than that required under a 
commercial/industrial standard.  Particularly 
where properties are being redeveloped and 

 DCRP VCP 

Who can apply? “Eligible persons” Anyone (subject to site eligibility) 

Cost to apply $5,000 deductible $1,000 application fee 

Who does work? State contractors (State-lead program) Applicant hires contractors 

Other costs None, but DCRP funds 
for a site are capped at 
$5 million 

Pay for corrective action;  
pay for State oversight 

State confirmation of completion No Further Action letter Certificate of Completion 

Protection Eligible persons exempt from  
claims under State law for: 
(i)  cost recovery 
(ii) enforcement of corrective  

action (with exceptions) 
 

Release of liability to future  
owners and lenders 
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repurposed, such as for mixed use, additional 
remediation of the site may need to be performed 
by the site owner to permit residential use at the 
site. 

d. How will remediation strategy be impacted by 
TCEQ’s position that a site cannot pursue 
remediation using both the DCRP and the VCP? 
TCEQ limits a site from being in both the DCRP 
and the VCP simultaneously.48 This limit on a 
dual-track remediation strategy is not required by 
statute and can present practical issues to a 
property owner or developer that wants to use a 
comprehensive regulatory closure approach for a 
site. Although a site owner whose property is 
ranked in the DCRP could, if necessary, drop out 
of the DCRP, do necessary work under the VCP 
and then re-enter the DCRP, the disconnect 
between the two programs can create issues.  
Work performed under the DCRP that is 
considered “remediation” for purposes of the 
VCP, can bar entry of that site into the VCP.  
Remediation will make the site ineligible for the 
VCP.49 Also, TCEQ guidance regarding the 
DCRP indicates that once the State spends 
remediation money on a site, the site cannot 
withdraw from the DCRP and be entered into the 
VCP.50 

 
IV. ADDITIONAL MATERIALS 

TCEQ’s website has various additional 
informational materials on both of the programs 
discussed in this paper.  With regard to MSDs, see 
http://www.tceq.state.tx.us/remediation/msd.html. 
With regard to the DCRP, see 
http://www.tceq.state.tx.us/remediation/dry_cleaners/. 

Each of the TCEQ web pages has various 
materials available for downloading.  Copies of the 
current versions of relevant web pages are included as 
Exhibits 3 and 4 to this paper.   

Other materials regarding MSDs that provide 
helpful background are Kathryn A. Hansen, Municipal 
Setting Designations, The Ever Lovin’ Blue-Eyed 
Thing (A Municipality’s Perspective), 17th Annual 
Texas Environmental Superconference (August 2005); 
and David E. Whitten, Municipal Setting Designations. 
The Real Estate Community Perspective, 17th Annual 
Texas Environmental Superconference (August 2005). 
 
V. CONCLUSION 

MSDs and the DCRP offer new opportunities to 
address environmental issues that can otherwise 
present a roadblock for real estate transactions.  As 
with all such transactions, the real estate practitioner is 
well advised to keep in mind the following big picture 
items: 

1. Begin with the end in mind and develop a strategy 
to coordinate with your plan.  

  A critical component of the project planning 
process is an information baseline derived from an 
environmental investigation.  The scope of the 
investigation should be prepared with the assistance of 
experienced professionals and with the development 
plans in mind. That baseline and the development plans 
should be used to select the appropriate remediation 
tools and to develop a strategic approach. The strategic 
approach selected to address environmental issues 
should take into account the proposed use for the 
property and regulatory standards, especially the 
cleanup targets, the project will need to meet.  Above 
all, the approach needs to factor the client=s exit plans 
into the analysis. 
 
2. Enlist the assistance of professionals with 

expertise and experience.  
  Because of the complexities that can arise in 
development of a brownfield property, the developer is 
well advised to supplement the real 
estate/development/construction team with additional 
expertise.  Usually that will include an environmental 
attorney, an environmental consultant, and remediation 
contractors.  There may also be a need to include an 
environmental insurance broker, and community 
relations and governmental affairs liaisons.  The 
coordination between and among the different 
disciplines is crucial for a successful project.  Those 
additional professionals should be brought in at the 
earliest stages of the project and the team will need to 
closely coordinate their efforts throughout the project.  
 Where contaminated property is involved and 
remediation is recommended, if not mandatory, 
practitioners need to take advantage of remediation 
tools that are appropriate for the situation presented.  
MSDs and the DCRP are two of the tools that may 
prove useful under the right circumstances, but 
practitioners should not lose sight of the fact that there 
are additional remediation tools that were not discussed 
in this paper, but that also may merit consideration. 
 These tools, when used strategically, can provide 
sufficient comfort for sellers, buyers, and lenders so 
that deals involving the acquisition and redevelopment 
of brownfield properties can proceed and those 
properties can be remediated and returned to 
productive use. 
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(visited May 29, 2007) http://www.ci.arlington.tx.us/environmentalservices/pdf/ordinances_MunicipalSettingDesignation.pdf. 
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http://tlo2.tlc.state.tx.us/statutes/docs/HS/content/pdf/hs.005.00.000374.00.pdf. 
 
24  Id. § 374.052. 
 
25  Id. § 374.051(a)(2). 
 
26  Id. § 374.101. 
 
27  Id. § 374.151(b). 
 
28  Id. § 374.203. 
 
29  Id. § 374.154(b) and § 374.203. 
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34  TEX. HEALTH & SAFETY CODE § 374.203(d). 
 
35  Id. § 374.154. 
 
36  Id. § 374.154(a). 
 
37  30 TEX. ADMIN. CODE § 337.31 (visited May 21, 2007) http://www.tceq.state.tx.us/rules/indxpdf.html#337. 
 
38  TEX. HEALTH & SAFETY CODE § 374.154(f). 
 
39  Id. § 337.30(a). 
 
40  Id. § 337.30(b). 
 
41  Id. § 337.30(c). 
 
42  TEX. HEALTH & SAFETY CODE § 374.055. 
 
43  Id. § 374.153. 
 
44  Answers to Your Questions about the Dry Cleaner Remediation Program, Texas Commission on Environmental Quality, 
Question A4, (revised August 9, 2006). 
 
45  TEX. HEALTH & SAFETY CODE § 374.202 
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http://www.tceq.state.tx.us/assets/public/legal/rules/rules/pdflib/333a.pdf. 
 
50  Answers to Your Questions about the Dry Cleaner Remediation Program, Question C1. 
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 This material represents a summary of the topics discussed and is not intended as legal advice.  Readers should not act 

upon the information discussed in this material without consulting an attorney.  This material was prepared in May 
2007.  Readers should verify that the material is still current and applicable at the time it is read. 

 
 
 


























































